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FOREWORD 



When new legislation is passed in the Home Office field, it is the normal 
practice of the Department to issue explanatory circulars about the legislation 
to the courts and to the services affected. Part I of the Children and Young 
Persons Act 1969, most of which will come into force on 1 January 1971, will 
affect the work of the courts and a number of statutory and voluntary bodies 
and services, including local authorities, the police and the probation and after- 
care service. Many of its provisions are of interest to all of them, most are of 
interest to more than one of them. This guide has been prepared, in place of the 
usual separate circulars, for the information and assistance of all who will be 
concerned in the operation of Part I of the 1969 Act. 

This is primarily a reference booklet for practitioners. It seeks to cover com- 
prehensively the whole of Part I of the Act, including what changes this makes 
in the present law and how it fits in with other, related statutory provisions. The 
explanations which it gives are necessarily detailed, and may not bring out very 
clearly the new Act’s main features. Some of those with an interest in the Act, 
tor instance juvenile court magistrates and teachers, may wish to have a briefer, 
more general exposition of Part I. The introduction to the guide accordingly 
describes briefly the background to the 1969 Act and the major features of 
Part I. 

Some of the important provisions of Part I of the Act will not come into 
operation, or into full operation, on 1 January 1971. The way in which the Act 
enables certain provisions to be brought into effect in stages, or for younger 
children only, is described in general terms at the end of the introduction, and 
in more detail at appropriate points in the text. 

The guide is confined to the main substantive provisions of the Act itself. Thus 
it does not cover a number of related matters, which include the statutory rules 
governing the procedure in juvenile courts, transitional arrangements, the trans- 
fer of children between England and Wales and other parts of the British Isles, 
and the powers of the courts in respect of children resident in Scotland. These 
matters are dealt with in separate circulars. 

In this guide : 

“The 1969 Act” and “the Act” mean the Children and Young Persons Act 
1969. 

Any reference to a particular part, section or schedule is a reference to that 
provision of the 1969 Act, unless expressly stated otherwise. 

“The 1933 Act” and “the 1963 Act” mean the Children and Young Persons 
Acts of 1933 and 1963 respectively. 

“The 1948 Act” means the Children Act 1948. 

“Child” is used in a non-technical sense as meaning a person within the ambit 
of the Children and Young Persons Acts and the Children Acts generally, or of 
the particular provision under description; depending on the provision in 
question, the upper age limit for the operation of this legislation may be the 
17th, 18th or 19th birthday. Where the child’s age is material, this is expressly 
stated. “Young person” means a person aged 14, 15 or 16. 

vii . 
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The Home Secretary has no authority to give an authoritative interpretation 
of the law, and it must be emphasised that this guide cannot be taken as an 
authoritative interpretation of Part I of the 1969 Act. The interpretation of the 
Act is ultimately a matter for the courts. 
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INTRODUCTION 



Relationship of the Act to existing legislation on children 

1 . The 1969 Act is one part of a body of law on children which fits together as 
a whole. This body of law has been built up and developed over the past 100 
years or more. Its development has two aspects. The first is the progressive 
modification of the criminal law in its application to children. The second is the 
development of provisions for the care of children, culminating in the establish- 
ment in 1948 of the children’s departments of local authorities and the confer- 
ment on those authorities in 1963 of an express duty to undertake preventive 
work with children and their families. The 1969 Act carries these developments, 
and the integration of legal and social provisions for the care and control of 
children, one stage further. Part I of the Act is therefore to be considered as one 
part of a single, comprehensive body of legislation. 

2. The other major statutes comprised in this body of legislation are the 
Children and Young Persons Acts of 1933 and 1963 and the Children Act 1948. 
Section 1 of the 1969 Act (which sets out the basic care jurisdiction of the juvenile 
courts) can be fully understood only as part of a wider corpus of legislation which 
includes in particular section 1 of the 1963 Act (which established formally in the 
law the aim of prevention through work with families in the community) ; the 
1948 Act (which established local authority children’s departments and gave 
them responsibility to care for children deprived of a normal home life or com- 
mitted to care by order of a court); section 44 of the 1933 Act (which laid down 
that every court dealing with a child brought before it should have regard to his 
welfare and, in a proper case, take steps for removing him from undesirable 
surroundings and securing proper provision for his education and training) ; and 
other provisions of children and young persons legislation such as those which 
established juvenile courts in their present form. 

Main features of the Act 

Care proceedings 

3. Section 1 of the Act contains a comprehensive care jurisdiction for those 
under 17. This jurisdiction replaces the existing care, protection, or control juris- 
diction and the existing provisions in the Education Act 1944 on school attend- 
ance proceedings in juvenile courts, and includes the commission of an offence as 
one ground for proceedings. Sub-section (2) contains a basic definition setting 
out all the grounds on which proceedings may be brought in the juvenile court 
(in broad terms, neglect or ill-treatment; exposure to moral danger; being 
beyond control; not going to school; and committing an offence) and establishes 
that the court may only make an order if also satisfied that otherwise the child 
is unlikely to receive the care or control which he needs. Sub-section (1) provides 
that care proceedings may be initiated by a local authority, a constable or an 
authorised person (which is the NSPCC), but only if he reasonably believes that 
there are grounds for making an order under section 1 (i.e. not only that one of 
the conditions in sub-section (2) is satisfied but also that the child is unlikely to 
receive the care or control which he needs unless such an order is made). Sub- 
section (3) sets out the principal orders which may be made in care proceedings. 

1 



Printed image digitised by the University of Southampton Library Digitisation Unit 



The three basic orders are a care order, committing the child to the care of the 
local authority; a supervision order; and an order binding over the child s 
parents with their consent. Hospital and guardianship orders under the Mental 
Health Act and orders for the payment of compensation for damage caused by 
offences are also available. The criminal legal aid scheme is applied to care 
proceedings, so that decisions on granting legal aid in respect of such proceedings 
are a matter for the court and not for the local committee of the Law Society. 

Criminal proceedings 

- .4. Sections 4 and 5 do not come into operation on 1 January 1971. The effect 
of section 4 (which must be read subject to section 34(l)(a) and (7)) is that a 
child may not be prosecuted for an offence (other than homicide) committed 
while he was under an age specified by the Home Secretary by order. This age 
may not be higher than the 14th birthday and an order specifying an age higher 
than the 12th birthday would require an affirmative resolution of both Houses 
of Parliament. Section 4 does not raise the age of criminal responsibility, which 
remains at the 10th birthday. The effect is that, on section 4 coming into force, 
court proceedings which are necessary in respect of an offender below the 
minimum age for prosecution (apart from homicide) must take the form of care 
proceedings under section 1. It is not the Government’s intention to bring 
section 5 into force, and this section is not described in this guide. 

Supervision and Intermediate Treatment 

5. A supervision order is similar to existing probation and supervision orders 
and may last for up to three years, but not beyond the 18th birthday if not made 
in cr imi nal proceedings. The supervision of a child under an age specified by 
the Home Secretary (which may not be higher than the 14th birthday) is by the 
local authority but may be by a probation officer if the local authority so request 
and the probation service already has an established relationship with the child’s 
family. Supervision of a child over the specified age is by a probation officer 
or by the local authority, as decided by the court. The order may be discharged 
or varied (but not extended) by the court at any time. 

6. Sections 12 and 19 of the Act make provision for new kinds of require- 
ments to be included by the courts in supervision orders. These requirements 
relate to what is co mm only described as “intermediate treatment” ; this term 
does not, however, appear in the 1969 Act itself. The broad effect of a require- 
ment under section 12(2) is to require the supervised person to comply with any 
directions given by his supervisor to live for a period (which may not exceed 
90 days) at a specified place; or to live at a place or places for one or more 
shorter periods, to present himself to a specified person at a time and place 
specified and/or to participate in specified activities, all for a specified day or 
days or periods (which must not amount in the aggregate to more than 30 days 
a year). The facilities which supervisors may use for this purpose are restricted 
to those set out in schemes which are to be drawn up by the children’s regional 
planning committees which have been established under Part II of the Act (see 
paragraph 8). The supervisor is responsible for deciding what directions to give 
in each individual case. These “intermediate treatment” requirements will make 
possible short-stay residential treatment or a short absence from home, and 
participation in a variety of constructive and remedial activities. 

2 
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Care orders 

7. A care order places the local authority in loco parentis , with prior right to 
custody of the child and the power to restrict his liberty if necessary. The order 
must be reviewed by the local authority at least every six months, and may be 
discharged by the courts at any time, on an application by the local authority, 
or by the child or by his parent or guardian. Unless discharged, it normally 
expires at the 18th birthday; but it may be extended to the 19th birthday if the 
court is satisfied that it is in the child’s interest or the public interest on account 
of his mental condition or behaviour for him to continue to be accommodated 
in a community home or a home provided by the Secretary of State. A care order 
made after the 16th birthday extends up to the 19th birthday unless previously 
discharged; otherwise such an order might last for barely a year, which might 
not be long enough for effective treatment. 

8. Provision is made in Part II of the Act for approved schools, remand 

homes, hostels and local authority and voluntary children’s homes to- become 
part of a comprehensive system of community homes available for all children 
in care. This change is intended primarily to enable the resources of the existing 
separate systems of residential establishments to be brought together, planned 
and developed as a whole, and used more flexibly and effectively.. The Home 
Secretary has divided England and Wales into 12 areas for the purpose of 
planning the community homes system, and the local authorities in each area 
have formed a children’s regional planning committee which will plan the 
system in conjunction with the voluntary bodies concerned. - . 



Provisions not brought into force on 1 January 1970 

9. Most of Part I of the Act will come into operation on 1 January -1971. The. 
new care jurisdiction in section 1 will come into force then, care orders will- 
replace approved school orders and fit person orders, and supervision orders 
will replace probation orders for offenders under the age of 17 and supervision 
orders under the existing care, protection or control jurisdiction. Sections 4 and 5 
will not, however, come into effect on 1 January 1971 and it will remain possible 
to prosecute offenders from the age of 10 upwards. The court will'be able to 
select a probation officer or the local authority as the supervisor of a child 
aged 10 upwards, and will retain powers to order borstal training for offenders 
aged 15 and 16, to send boys of 14 upwards to detention centres and to order 
boys of 10 upwards to attend at an attendance centre. 
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I CARE PROCEEDINGS 

10. Sections 1-3 of the Act, with the related provisions in the later sections of 
Part I, set out comprehensively the basic care jurisdiction of the juvenile courts. 
This jurisdiction covers all the grounds on which a child under 17 who is in need 
of care or control may be brought before a juvenile court. It replaces the care, 
protection or control jurisdiction contained in the 1933 and 1963 Acts, and the 
provisions of the Education Act 1944 under which a child may be brought before 
a juvenile court for not attending school. It also includes, among the grounds on 
which proceedings may be brought, the commission of an offence by a child aged 
10 and under 17. 

11. The three main aspects of this care jurisdiction are contained in the first 
three subsections of section 1. Sub-section (1) lays down who may bring care 
proceedings. Sub-section (2) defines the circumstances in which the court may 
make an order under section 1 . Sub-section (3) sets out the main orders which 
may be made in care proceedings. 

12. These first three sub-sections of section 1 are inter-related in the following 
way. Under sub-section (1) a person competent to bring a child before a juvenile 
court in care proceedings may do so only if he “reasonably believes that there 
are grounds for making an order under this section” in respect of the child. 
Under sub-section (2) the grounds for making an order include, in every case, 
the court’s being of the opinion that the child “is in need of care or control which 
he is unlikely to receive unless the court makes an order under this section in 
respect of him”. Sub-section (3) sets out the orders which the court may then 
make under the section. 

13. Sub-section (2) thus determines not only the circumstances in which the 
court may make an order, but also the circumstances in which care proceedings 
may be brought. It establishes as a basic principle that care proceedings may 
only be brought, and the juvenile court may only make an order, if the child is 
otherwise unlikely to receive the care or control which he needs. This key sub- 
section is accordingly discussed first. 

The grounds on which care proceedings may be brought and the court may make 
an order 

14. Sub-section (2) of section 1 provides that, in every case brought under the 
section, the juvenile court must be of the opinion that each of two distinct 
conditions is satisfied with respect to the child. First, paragraphs (a) to (/) of the 
sub-section set out six separate conditions, and the court must always be of the 
opinion that at least one of these conditions is satisfied. The six conditions (cles- 
cribed in this guide as the “primary conditions”) are those generally accepted as 
warranting social intervention, including where necessary the bringing of court 
proceedings. The presence of any one of them indicates that a child may not be 
receiving the care or control which he needs, and accordingly that consideration 
should be given, and any necessary enquiries made, to determine what social 
intervention, if any, is required to ensure that he receives the requisite care or 
control. 

15. Second, sub-section (2) of section 1 provides that the juvenile court may 
make an order under the section only if, in addition to one of the primary con- 
ditions being satisfied, it is also of the opinion that the child is in need of care or 

4 
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control which he is unlikely to receive unless such an order is made. It should be 
noted that section 70(1) provides that, in the expression “care or control”, “care” 
includes protection and guidance, and “control” includes discipline. This is not 
an exhaustive definition of “care or control” ; for instance, there was no need to 
declare that “care” includes “treatment”, since there can be no doubt that it 
does. This second, general condition is referred to in this guide as “the care or 
control test”. The function of the care or control test is twofold. First, it estab- 
lishes in the law that, while the existence of any one of the primary conditions 
constitutes a prima facie ground for social intervention, the nature of any such 
intervention — and, specifically, whether it should take the form of court pro- 
ceedings and a court order — is a matter requiring separate consideration. Second, 
the care or control test lays down that the only ground for bringing care pro- 
ceedings and for making an order under section 1, as distinct from other kinds 
of social intervention, is that, unless this is done, the child is unlikely to receive 
the care or control which he needs. Thus before a decision is taken to bring such 
proceedings or to make such an order it is necessary to consider all the relevant 
circumstances of the child, and not only those relating to the primary condition 
in question. 



The Primary Conditions 

16. The first four primary conditions, in paragraphs (a) to (d) of section 1(2), 
together with the care or control test, cover broadly the same ground as the 
previous definition of being in need of care, protection or control contained in 
section 2 of the 1963 Act. There are differences both of substance and of wording, 
but in general it seems likely that care proceedings on one of these grounds will 
be brought in much the same circumstances as they have been brought hitherto 
under the definition in section 2 of the 1963 Act. 

17. Paragraphs (a) to (c) of section 1(2) replace paragraphs (a) to (e) of section 
2(2) of the 1963 Act. Paragraph (a) of section 1(2) covers cases where the child’s 
proper development is being avoidably prevented or neglected, or his health is 
being avoidably impaired or neglected or he is being ill-treated. Paragraph (b) 
covers cases where condition (a) is or was satisfied in relation to one child, and 
this gives rise to a probability that it will be satisfied in relation to another child 
in the same household; “was satisfied” covers cases where the first child has 
since died. For instance, if one child in a family is ill-treated, there may be a 
serious risk of similar treatment of another child or children in that family ; para- 
graph (b) confers, in effect, power to make an order for preventive purposes in 
such cases. Paragraph (c) covers cases where a child is exposed to moral danger. 

18. Paragraphs (c) to (e) of section 2(2) of the 1963 Act, with the related list 
of offences in the First Schedule to the 1933 Act, covered cases where children 
are the victims of a number of specified offences. These provisions of the previous 
law have not been reproduced, because situations where a child is himself the 
victim of one of these offences will be covered by paragraph (a) or ( c ) of section 
1(2) of the 1969 Act; and situations where the ground for action in relation to 
one child is that such an offence has been committed against another child in the 
same household will be covered by paragraph (b) of section 1(2) (e.g. in the case 
of ill-treatment) or by paragraph (c) (e.g. in the case of a sexual offence — 
although paragraph (c) is not limited to risks of a sexual nature). 

5 
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19. Paragraph (c) of section 1(2) differs from paragraph (a) of section 2(2) of 
the 1963 Act in that the reference to falling into bad associations is omitted. That 
condition was extremely wide, and has been omitted on the basis that if bad 
associations are the cause or the symptom of a situation in which court pro- 
ceedings are required, that situation will be covered by one of the six primary 
conditions in section 1(2); and if none of the six primary conditions applies, it is 
most unlikely that the care or control test could be satisfied, and court proceed- 
ings based solely on a judgment of a child’s associates would be inappropriate. 

20. Paragraph (d) of section 1(2) replaces section 2(1 )(b) of the 1963 Act, but 
proof that a child is beyond control does not in itself enable, the court to make an 
order as it did under the previous law. It is also necessary to satisfy the court of 
the care or control test, and if the requisite control over the child can be provided 
without a court order, no order will be possible. 

21. Paragraph (e) of section 1(2) (the education condition) replaces the power 
to bring a child before a juvenile court under sections 40(4) and (4A) and 40A of 
the Education Act 1944. This condition is related to, and expressed in the terms 
of, section 36 of the Education Act 1944 which places on the parents of a child of 
compulsory school age the duty to cause him to receive efficient full-time educa- 
tion suitable to his age, ability and aptitude, either by regular attendance at 
school or otherwise. The condition is discussed more fully in paragraphs 37 and 
44. 

22* Paragraph (J ) (the offence condition) makes the fact that a child or young 
person is guilty of an offence, excluding homicide, one of the primary conditions 
for the purpose of care proceedings. As with the other primary conditions, it is 
necessary not only to prove the offence, but also to satisfy the care or control 
test. Section 50 of the 1933 Act (which provides that it shall be conclusively 
presumed that no child under the age of 10 years can be guilty of any offence) is 
not amended by the 1969 Act. Thus condition (f) cannot be alleged if the child 
u4s not attained the age of 10; this condition applies to children and young 
persons aged 10 and under 17 at the time of the commission of the alleged 
offence. The condition is discussed more fully in paragraphs 30, 45 and 46. As 
under the previous law, where a child under the age of 10 does something which 
would be an offence if he was older, this will be relevant to the possibility of care 
proceedings not because of this fact, but as an aspect of his behaviour which may 
indicate, for instance, that he is beyond control. 

The Care or Control Test 

2-This test requires the court to consider, in all care proceedings, whether 
the child is in need of care or control which he is unlikely to receive unless the 
court makes an order under sub-section (3) of section 1 . The test directs attention 
io ail the child s circumstances which may be relevant to this issue. These circum- 
stances include those relating to the primary condition in question. There will 
normally be considerable overlap between the evidence which establishes the 
primary condition and that which satisfies the care or control test. For instance, 
if a child is being neglected or ill-treated or is exposed to moral danger, this fact 
alone is likely to indicate some lack of care; and if a child is beyond control, or 
has broken the law (particularly if the offence is serious or there have been 
several offences) this is likely to indicate a lack of control. 

6 
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24. The two main differences between the primary conditions and the care or 
control test are these. First, each of the primary conditions relates to a specific, 
relatively narrow, aspect of the child’s situation or behaviour, whereas the care 
or control test is in quite general terms. Second, the primary conditions all relate 
to the child’s current or past situation or behaviour, whereas the care or control 
test looks to the future. In the case of each primary condition the question is 
s im ply whether or not that condition is satisfied. In considering the care or 
control test, however, the court has to consider the likely future course of events 
if an order is, or is not, made, and evidence about the present or the past is 
relevant only so far as it bears upon this. Paragraphs 32-38 discuss some of the 
kinds of alternative action that might be taken or considered in cases where no 
care proceedings are brought or no court order is made. 

25. Compared with the previous law, the care or control test makes two 
important changes. First, as already explained, it applies to all the primary 
conditions. Second, in the previous definition of being in need of care, protection 
or control (contained in section 2 of the 1963 Act) the general test corresponding 
to the care or control test was that the child was “not receiving such care, pro- 
tection and guidance as a good parent may reasonably be expected to give”. This 
“good parent test” was in much narrower terms; it directed attention solely at 
the quality of parental care; and it meant that proceedings inevitably appeared 
to cast blame for the child’s situation or behaviour directly onto his parents or 
those looking after him. Under the care or control test, while the quality of the 
care, protection and guidance which the child is receiving from his parents or 
others concerned in his upbringing remains an important factor, it is not the 
only one, and may not be the deciding factor in considering the neeo. for court 
proceedings and a court order. 

Who may bring care proceedings 

26. Sub-section (1) of section 1 preserves the previous law, by providing that 
care proceedings may be brought only by a local authority, constable or 
authorised person. “Local authority” is defined in section 70(1) as the council of 
a co unt y, county borough or London borough or the Common Council of the 
City of London. The Home Secretary has authorised the National Society for 
the Prevention of Cruelty to Children to bring proceedings and accordingly 
proceedings may be brought by any officer of the Society ( sub-section (6))’, 
Section 63 of the Children and Young Persons Act 1933, which enabled a court 
finding a person guilty ot one of a number of specified offences against a 
child to direct that the child should be brought before a juvenile court, has been 
repealed. This is because the information before the first court will normally 
be insufficient to enable it to reach a definite conclusion whether care proceedings 
should be brought, particularly in view of the wide scope of the care or control 
test, and the possibility of bringing such proceedings will normally have been 
considered already. Should it appear that this possibility had not been con- 
sidered, it would be open to the court to bring the case to the notice of the 
local authority or the police, as appropriate. 

27. The general position described in paragraph 26 is modified as follows in 
relation to school attendance cases and cases involving an offence. Section 2(8) 
provides that the court shall not entertain an allegation that the education con- 
dition is satisfied unless the proceedings are brought by a local education 
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authority; this preserves the position whereby the bringing of school attendance 
proceedings is a matter for the local education authority. Section 3(2) provides 
that the court shall not entertain an allegation that the offence condition is 
satisfied unless the proceedings are brought by a local authority or a constable; 
the effect is that an “authorised person” may not bring care proceedings on the 
ground of an offence. This again preserves the previous position since it has not 
been the practice of the NSPCC to prosecute children for breaking the law. 

28. Under section 3 of the 1963 Act (as amended by paragraph 47 of Schedule 
5) a parent or guardian may request a local authority to bring care proceedings 
and, if the authority refuse, may apply to a juvenile court for an order directing 
them to do so. This substantially preserves the law as it has been since the 1963 
Act came into force. 



Deciding whether to bring care proceedings and who should bring them 

29. The need to consider whether care proceedings should be instituted will 
normally arise when a situation which suggests that one of the primary con- 
ditions may be satisfied comes to the notice of a person competent to bring such 
proceedings. It will then fall to that person initially to undertake or arrange any 
further investigations and consultations required to enable a conclusion to be 
reached whether, as required by section 1(1), it is reasonable to believe that both 
the primary condition and the care or control test are satisfied. In general, the 
1969 Act makes no difference to the kinds of investigation required at this stage 
so as to establish whether one of the primary conditions is satisfied. The police 
and local authorities may however think it desirable to formulate some general 
principles for deciding in what circumstances care proceedings might normally 
be brought by the police rather than by the local authority, and vice versa. 
Examples of questions that might be considered are : where one of the primary 
conditions (a) to (d) is to be alleged, would it normally be convenient for pro- 
ceedings to be brought by the local authority ? Where an offence is to be alleged, 
particularly where it is likely that the child will deny it, would it normally be 
convenient for proceedings to be brought by the police? It should be borne in 
mind, in considering such questions, that whoever brings the proceedings will 
be responsible for arranging for the conduct of the case before the court (see 
paragraph 50). 



Investigating the primary conditions 

30. In the case of an alleged offence, this will fall to be investigated in the 
normal way, usually by the police. As explained in paragraphs 45-46, section 3 
provides that the burden of proof, rules of evidence and other safeguards of the 
criminal law apply to the offence condition in section 1(2)(/) in the same way as 
they apply in ordinary criminal proceedings. If the alleged offence is admitted or 
the evidence appears to show that it was committed by the child, it will be 
essential at that stage to establish the child’s age. Section 4 enables the minimum 
age for prosecution to be raised; and for alleged offenders aged 10 but under the 
minimum age for prosecution, care proceedings will be the only kind of pro- 
ceedings available. In the case of offenders above the minimum age for prosecu- 
tion but under 17, the inclusion of the offence condition in section 1(2) means 
that care proceedings are available as an alternative to prosecution. 
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31. Section 2(1) places on local authorities a duty to enquire into any case in 
which they receive information suggesting that there are grounds for bringing 
care proceedings, unless satisfied that inquiries are unnecessary. Section 2(2) 
requires local authorities to bring care proceedings where there appear to be 
grounds for doing so, unless satisfied that this is neither in the child’s interest nor 
in the public interest, or that care or criminal proceedings are to be brought by 
some other person. These provisions correspond to the previous provisions in 
section 62(2) and (2A) of the 1933 Act. The inclusion of the offence condition in 
section 1(2 )(f) does not, however, mean that local authorities have a new duty to 
undertake investigations into alleged offences by children. This will remain a 
matter for the police. If a local authority received information suggesting that a 
child had committed an offence and they considered that investigations were 
necessary, it would be sufficient in order to fulfil their duty under section 2(1) 
for them to inform the police. The reference in section 2(2) to the public interest 
was not in the previous law; it reflects the fact that local authorities have a 
general duty to the public as well as a specific duty to protect children. 

Considering the care or control test: alternatives to court action 

32. A person competent to bring care proceedings who has reasonable 
grounds to believe that one of the primary conditions is satisfied must also 
consider whether he has reasonable grounds to believe that the care or control 
test is satisfied. This test asks, in effect, whether court proceedings and a court 
order are the only way to secure effective action. If it seems likely that effective 
action to secure that the child receives the care and control he needs will be 
taken, or could be taken, without the need for a court order, then the test is not 
satisfied. The kinds of alternative action available will vary according to indi- 
vidual circumstances, but in general it seems likely that the alternatives will fall 
into one of the following broad categories. 

33. First, there are cases where the child’s parents, or others with whom he 
has regular contact, are able to take the necessary action themselves. For instance 
there will be situations where, once parents are made aware that their child is 
getting into trouble, they will be only too anxious to put matters right; and it 
may be the judgment of the police and the local authority that they will probably 
be able to do so. Others who may also be in a position to help to provide the 
necessary care and control include the child’s school (or his employers in the case 
of an older child); relatives or other adults whom he sees regularly; and those 
responsible for any out of school (or out of work) activities in which he engages. 
One of the aims of the Act is to stress the primary responsibility of parents and 
the desirability of making full use of the normal influences of the local com- 
munity. 

34. Second, where it is thought that influences of the first kind would not 
suffice, there are a variety of kinds of informal action, not involving court 
proceedings, which may be appropriate. The Act does not change the kinds of 
informal action available, or confer any new powers to take such action. The 
possibilities include advice, help and guidance given by the local authority 
under section 1 of the 1963 Act; other kinds of action available to local author- 
ities (e.g. reception into care, special education, child guidance); supervision by 
the NSPCC in cases in which they are involved; medical (including mental) 
treatment on a voluntary basis. 
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35. Third, there is action taken by the police. It is the well-established practice 
of police forces to caution considerable numbers of juvenile offenders. The Act 
does nothing to inhibit the continuance of this practice; on the contrary, it leaves 
full scope for the use of the caution as one of the variety of available courses of 
action, other than court proceedings, to be used as appropriate. In the case of a 
child under the minimum age for prosecution it will not be possible, however, 
for a caution to be worded in such a way as to indicate that a further offence 
may result in prosecution; it might take the form of a warning to the child 
and his parents as to the child’s future behaviour, with a reminder that a 
child who commits an offence may if necessary be brought before the juvenile 
court in care proceedings. It is suggested that records of each such formal 
caution, and of the circumstances leading to the giving of the caution, should be 
kept, as this information will be relevant to the decision whether to institute care 
proceedings on a future occasion if the child comes to notice again, and it will 
also be relevant information for the court if proceedings are brought. As under 
the previous law, in some cases it may be appropriate to combine a caution with 
other informal action of the kind mentioned in paragraph 34. 

36. It remains a matter for each chief officer of police to decide whether there 
should be a juvenile liaison officer scheme in all or part of his police area, as part 
of the general arrangements which he makes, in co-operation with others 
concerned, for giving effect to the Act and for enforcing the law in relation to 
children. 

37. In school attendance cases, prosecution of the child’s parents remains 
open as an alternative to bringing the child before the juvenile court. Section 40 
of the Education Act 1944, under which such proceedings are brought, is 
amended by paragraph 13 of Schedule 5. Section 40(2), as amended, provides 
that, before instituting a prosecution of a child’s parents, the local education 
authority shall consider whether it would be appropriate, instead of or as well as 
doing so, to bring the child before a juvenile court under section 1 of the 1969 
Act. Section 40(3) of the 1944 Act, in its amended form, preserves the power of a 
court before whom a person is convicted of an offence against section 37 of the 
Act (failure to comply with school attendance order), or charged with an offence 
under section 39, (non-attendance of registered pupil) to direct the local educa- 
tion authority to bring the child to whom the proceedings related before a 
juvenile court under section 1 of the 1969 Act. 

Cases where the grounds for action are denied 

38. Paragraphs 32-37 have discussed the possibility of informal action, in- 
stead of care proceedings, in terms of whether such action is likely to be effective 
in securing the care and control which the child needs. In some cases, however, 
the question will not be whether informal action would be effective, but whether 
the child and his parents accept that grounds exist for taking any special action 
at all. For instance the child and his parents, or either of them, may deny that he 
committed an alleged offence; or they may deny the existence of facts which 
would establish one of the other primary conditions ; or they may admit the facts 
but disagree that they are open to the interpretation that they may constitute 
grounds for care proceedings ; or they may indicate, overtly or through the nature 
of their response to enquiries, that they would not willingly accept any informal 
action such as supervision. It is already the established practice that a police 
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caution is given only when the alleged offence is admitted by the child and his 
parents ; and the same general principle is applicable in all situations where the 
possibility of informal action is being considered as an alternative to care 
proceedings. The essence of informal action is that it is taken on a genuinely 
voluntary basis. The Act preserves the principle that powers of compulsion 
affecting children or their parents, on any of the grounds described in section 1(2), 
may be exercised only in accordance with an order of a court. Where the exist- 
ence of such grounds is in dispute, or it is unlikely that informal action will be 
accepted voluntarily, the effective choice open to the person who is considering 
whether to institute care proceedings is either to bring such proceedings or to 
take no action at all. 

Joint offenders 

39. Where two or more children below the minimum age for prosecution are 
thought to have been involved in the same offence, the question whether care 
proceedings should be brought in respect of all, some or none of them will 
depend, in the case of each individual child, on whether it is reasonable to 
believe that the care or control test is satisfied in his case. Where two or more 
children are alleged to have committed an offence and each denies it and alleges 
that it was committed by another, the denials may make it unlikely that volun- 
tary action would succeed and may give rise to a reasonable belief that the care 
or control test would be satisfied in respect of any of the children whom the court 
might find to have committed the offence. When proceedings are not taken in 
respect of all the children alleged jointly to have committed an offence, it may be 
particularly important for the local authority or police, as appropriate, to 
explain to the parents of a child who is to be subject to care proceedings why 
other children involved are not being brought before the court — not because 
nothing is being done in their case, but because appropriate action of other 
kinds is being taken in accordance with the particular circumstances of each 
child. 

Children subject to a supervision order 

40. Where a child is already subject to a supervision order and circumstances 
arise which would normally result in the possibility of care proceedings being 
considered (e.g. the child is alleged to have committed an offence) the decision 
whether proceedings are desirable and, if so, whether they should be fresh 
proceedings under section 1 or whether the child should be brought before the 
court under section 15, will depend to a considerable extent on the views of the 
supervisor. Where the local authority is the supervisor the normal arrangements 
for consultation will cover the situation. Arrangements will be necessary to 
consult the probation officer in all cases where he is the supervisor (including the 
cases of children subject to probation orders in the interim period). 

The orders to which the care or control test relates 

41. The care or control test requires a person who is deciding whether , to 
bring care proceedings, and the court in such proceedings, to consider the need 
for “an order under this section”, that is, an order under section 1. These orders 
are those listed in subsection (3) of section 1, i.e. an order requiring the child’s 
parents to enter into a recognisance; a supervision order; a care order; a 
hospital or guardianship order under the Mental Health Act 1959 ; and an order 
under section 3(7) that a young person enter into a recognisance, which is 
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deemed to be an order under section 1 (see paragraph 59), Orders for compensa- 
tion under section 3(6) are not orders under section 1 and may not be taken into 
account for the purpose of deciding whether the care or control test is satisfied. 



Evidence in care proceedings 

42. Care proceedings are civil proceedings, and the burden of proof and the 
law of evidence are as in civil proceedings, except in relation to the offence 
condition in section 1(2 )(/). Primary conditions (a), (c) and (d) correspond 
broadly to provisions in the previous definition of being in need of care, protec- 
tion or control (in section 2 of the 1963 Act) and the 1969 Act should bring 
about no substantial difference in terms of the kinds of evidence put before the 
court. 

Condition (b): other children in the same household 

43. Where a child is brought before the court under section 1(2)(&), it is first 
necessary to prove that the court or another court has found that primary 
condition (a) is or was satisfied in the case of another child who is or was a 
member of the household to which the child before the court belongs. It is then 
necessary to prove that, having regard to that fact, it is probable that condition 
(a) will be satisfied in the case of the child who is before the court. In determining 
this, the court is required by section 2(7) to assume that no order under section 
1(3) is to be made; in other words, the possibility that a court order will be made 
at the conclusion of the proceedings and will avert the risk to the child, may not 
affect the court’s finding, at an earlier stage of the proceedings, as to whether the 
primary condition is satisfied. 

School attendance cases 

44. Section 2(8 ){b) has the effect that, on proof of one of the three circum- 
stances there mentioned, the onus is on the parent to prove that the child is 
receiving efficient full-time education suitable to his age, ability and aptitude. 
This broadly preserves the position in cases where a child was brought before a 
juvenile court under the previous law; and it means that, as hitherto, the evidence 
initially presented to the court in such cases will normally relate to non-compliance 
with a school attendance order or to the non-attendance of a registered pupil or 
to the child’s being taken around by a habitual wanderer. 

Offence cases 

45. Where an offence is alleged in care proceedings, the procedure, burden of 
proof and rules of evidence relating to the offence condition are in substance the 
same as in criminal proceedings. The court is required by the statutory rules first 
to determine whether the offence condition is satisfied, and only then, if it is, to 
consider whether the care or control test is also satisfied. The child will be asked 
whether he admits having committed the offence. If he does and the court accepts 
the admission, it will go on to consider the care or control test. If the child denies 
the offence, the court will proceed to try that issue. It is sub-section (3) of section 3 
which provides that, in this part of the proceedings, the burden of proof and 
rules of evidence shall be the same as in criminal proceedings. Paragraphs (a) and 
(c) of sub-section (1) of section 3 and sub-section (4) preserve the principle that a 
person shall not be put in peril twice for the same offence, by providing that, in 
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considering the offence condition, no account shall be taken of an alleged offence 
if it has been alleged in previous care proceedings or has been the subject of a 
prosecution; and that a person shall not be charged with an offence which has 
been alleged to satisfy the offence condition in care proceedings. Paragraph (Jo) 
of sub-section (1) applies, to care proceedings in which a summary offence is 
alleged, the law as to the limitation of the time for bringing prosecutions for 
such offences. 

46. If, after hearing the evidence, the court is not satisfied that the child 
committed the offence, it will dismiss the case. If it is satisfied that the child 
committed the offence, it will inform the child and the parents, if present, of this 
and then go on to consider the care or control test. 

The care or control test 

47. In all cases, including offence cases, the care or control test falls to be 
decided in accordance with the civil burden of proof (the balance of probabilities) 
and the civil law of evidence. The test itself is in any event concerned with a 
judgment of probability, since its very wording relates to whether the child is 
“ unlikely ” to receive the necessary care or control if no court order is made under 
section 1. 

48. This part of the proceedings is not self-contained, and the court does not 
have to put out of its mind the evidence which it heard when determining whether 
the relevant primary condition was satisfied. On the contrary, as explained in 
paragraphs 23-25, that evidence will often go some of the way, and in some cases 
most of the way, towards satisfying the care or control test. This may be so in 
offence cases (where the statutory rules expressly require the court to consider 
first and separately whether the offence condition is satisfied) and in cases 
involving any of the other five primary conditions; in these latter cases there is 
no comparable procedural requirement, so that all the evidence relating to the 
care or control test as well as the primary condition may be led at the start of the 
case. 

49. As explained in paragraph 27, sections 2(8) and 3(2) provide that the court 
shall not entertain an allegation that the education condition is satisfied unless the 
proceedings are brought by a local education authority and shall not entertain an 
allegation that the offence condition is satisfied unless the proceedings are 
brought by a local authority or a constable. These are, in substance, provisions 
determining who may bring school attendance and offence cases, although they 
take the form of evidential provisions. Both sub-sections go on to provide, 
however, that they do not prevent evidence about attendance at school or of an 
offence from being considered for any purpose other than determining whether 
the relevant condition — (e) or (/) as the case may be — is satisfied. For example, 
in a case brought by the NSPCC alleging condition (a), when the court is- con- 
sidering the care or control test it is not precluded from considering evidence 
about the child’s school attendance, although the proceedings are not brought 
by a local education authority; nor is it precluded from hearing evidence that, 
for example, he has been allowed to run wild and has broken windows, although 
the proceedings are not brought by a local authority or a constable. 

Responsibility for presenting the evidence 

50. The person bringing the proceedings is responsible for arranging for the 
conduct of the whole of the case before the court, and thus for the whole ot the 
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evidence i.e. both evidence that one of the primary conditions is satisfied and 
evidence to satisfy the care or control test. The evidence may often include, 
however, some provided by other agencies. In such cases it will be necessary for 
the person bringing the proceedings to make the necessary arrangements with 
the other agency or agencies concerned. For instance, if the police bring pro- 
ceedings where an offence is alleged it will be for them to present evidence to 
satisfy the care or control test, although some or all of this evidence may well be 
provided by the local authority or other witnesses. Where the local authority 
bring proceedings where an offence is alleged the authority will be responsible, if 
the offence is denied, for presenting evidence to satisfy the court that the offence 
was committed, calling police and other witnesses as necessary. Authorities 
might wish to consider whether it would be desirable for them to be legally repre- 
sented in such cases. While evidence relating to the care or control test is likely 
in many cases to be provided, or mainly provided, by the local authority, the 
police may well have relevant knowledge as well, e.g. of behaviour which had 
led to the child’s being cautioned on an earlier occasion. 

Orders in care proceedings 

51. Subsection (3) of section 1 empowers the court to make the following 
orders in care proceedings : 

(a) an order requiring the child’s parent or guardian to enter into a recog- 
nisance to take proper care of him and exercise proper control over him 
(see paragraph 57) 

(b) a supervision order (see paragraphs 108-150) 

(e) a care order (see paragraphs 151-175) 

(d) a hospital order within the meaning of Part V of the Mental Health Act 
1959 (see paragraph 56) 

(e) a guardianship order within the meaning of the 1959 Act (see paragraph 
56). 

Explanation of orders 

52. The statutory rules require the court to explain to the child, and to his 
parent or guardian if present, the general nature and effect of the order unless it 
appears to be impracticable to do so or, in the case of an order requiring a parent 
or guardian to enter into a recognisance, it appears undesirable to explain this to 
the child. An explanation of a care or supervision order would include reference 
to its maximum duration and the right to apply to a juvenile court for its 
discharge. 

Combination and discharge of orders 

53. In general, each of these orders is treated as exclusive. There may however 
be cases where the court considers that a child requires mental treatment in a 
Hospital and that it would also be desirable to confer parental responsibility in 
respect of the child onto the local authority, e.g. to ensure that he is visited in 
hospital and that plans are made for his future after he leaves the hospital. 
Section 1(4) accordingly provides that the court may make only one of the orders 
in sub-section (3) on any one occasion, except that it may make a hospital order 
and a care order at the same time. (It appears that in such a case, while the 
hospital order is in existence it prevails over the care order as regards the place of 
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accommodation of the child; this is the view that has been taken where hospital 
orders and fit person orders co-existed under the previous law). Section 1(4) also 
provides that if, when the court makes one of the orders in section 1(3), another 
of those orders is already in existence, the court may discharge the earlier order, 
unless it is a hospital or guardianship order; the discharge of orders under the 
Mental Health Act is covered by that Act. ( Paragraph 1 of Schedule 4 provides 
that, for the purposes of section 1(4), a fit person order committing to the care of 
a person other than a local authority, a supervision order made under the 1933 
Act or an order that a parent or guardian enter into a recognisance made under 
section 62 of the 1933 Act, shall be deemed to be an order made under section 
1(3). This enables a court, when making an order under section 1(3), to dis- 
charge any of these three orders made under the previous law which is still in 
existence. Fit person orders committing to local authority care are not included 
in this transitory provision because, from the day that section 1 comes into force, 
they will be deemed to be care orders; see paragraph 8 of Schedule 4.) 

54. Where a child is subject to a school attendance order and the court finds 
that the education condition is not satisfied, e.g. because the child is receiving 
efficient full-time education elsewhere than at the school named in the order 
(e.g. at home) it has power under section 40(4) of the Education Act 1944, as 
substituted by paragraph 13 of Schedule 5 to direct that the school attendance 
order shall cease to be in force. 

Married persons in care proceedings 

55. Section l(5)(c) provides that an order under section 1 may not be made in 
the case of a person who has attained the age of 16 and is or has been married. 
This replaces the corresponding provision in section 62(2B) of the 1933 Act. 
The effect is that, if a person aged 16 is known to be married or to have been 
married, a person competent to bring care proceedings cannot reasonably 
believe that there are grounds for bringing care proceedings in respect of that 
person; and, if such a person is nevertheless brought before a juvenile court, the 
court cannot make an order under section 1 . It will be noted that the court is not 
debarred from making an order in respect of a person who was married before 
the age of 16 and is still under 16 at the time the order is made; such cases may 
occasionally arise, when a child under 16 was married overseas in a country 
which has a lower minimum age of marriage. 

Conditions precedent to the making of Mental Health Act orders 

56. Section 1(5 )(h) provides that the court may make a hospital or guardian- 
ship order under section 1(3) only if, so far as they are applicable, the same 
conditions are satisfied as have to be satisfied, under section 60 of the Mental 
Health Act 1959, in criminal proceedings. For those without access to the 
Statutes these conditions are conveniently summarised in paragraph 180 of “The 
Sentence of the Court” (the Home Office handbook for courts on the treatment 
of offenders, available from HMSO). 

Recognisances by parents 

57. Section l(5)(a) provides that an order requiring a parent or guardian to 
enter into a recognisance may not be made unless the parent or guardian 
consents, on the basis that such an order is unlikely to be effective unless the 
parent or guardian is willing to accept the responsibility. Section 2(13) fixes the 
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maximum amount in which parents or guardians may be bound at £50, and the 
maximum period for the duration of the recognisance as three years, or until the 
child attains the age of 18, whichever is the shorter. Section 96 of the Magistrates’ 
Courts Act 1952 is applied to a recognisance entered into by a parent or guardian 
under section 1. That section provides for the forfeiture of recognisances, 
empowers the court to order payment of any part of the sum or to remit it, and. 
provides for the recovery of any sums forfeited. (See paragraph 59 on binding 
over a young person in care proceedings). 

Orders not made under section 1 recognisances and compensation orders 

58. Section 3 enables the court to make two further orders in care proceedings 
in which the offence condition is satisfied. 

59. First, section 3(7) enables the court, in any case where the offence condition 
is satisfied in respect of a young person aged 14 and under 17, to order him to 
enter into a recognisance, for an amount not exceeding £25 and for a period not 
exceeding one year, to keep the peace or to be of good behaviour. The consent of 
the young person is required. This power may only be exercised instead of, not in 
addition to, the power to make an order under section 1(3) and the order is 
deemed to be an order under section 1. Section 96 of the Magistrates’ Courts 
Act 1952 applies to recognisances to keep the peace or be of good behaviour and 
therefore applies to recognisances entered into under section 3(7). 

60. Second, snb-section (6) of section 3 enables the court to order the payment 
of compensation in a case where the offence condition is satisfied and the offence 
is one for which compensation may be ordered in criminal proceedings. An 
order for compensation may be made whether or not the court makes an order 
under section 1, i.e. it may be made even if the court finds that the care or control 
test is not satisfied or it may be combined with an order under section 1(3). The 
maximum amount of compensation which may be ordered is £100. 

61. Compensation may be ordered 

(a) if the offence alleged is an indictable offence for which compensation 
could be ordered under section 34 of the Magistrates’ Courts Act 1952 in 
criminal proceedings i.e. it may be awarded by way of satisfaction or 
compensation for any loss of property or damage to property suffered by 
means of the indictable offence (but not for loss or damage due to an 
accident arising out of the presence of a motor vehicle on a road) ; or 

(b) if the offence alleged is an offence against section 14(1) of the Cr imin al 
Justice Administration Act 1914 (wilful and malicious damage punishable 
on summary conviction). 

As with criminal proceedings, the aggrieved person has to apply for a com- 
pensation order to be made, after the offence condition has been proved. 

62. Paragraph (b) of subsection (6) makes a provision, similar to that contained 
in section 55 of the 1933 Act, for ordering the compensation to be paid by the 
child’s parent or guardian. The court is required in the case of a child under 14, 
and has discretion in the case of a young person aged 14 and under 17, to order 
the sum to be paid by the parent or guardian, unless it is satisfied that the parent 
or guardian cannot be found or has not conduced to the commission of the 
offence by neglecting to exercise due care or control of the child or young person. 
An order for compensation may not, however, be made against the parent or 
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guardian unless he has been given an opportunity of being heard or has been 
required to attend the proceedings and has failed to do so. This means that, 
except where the parent or guardian has been required to attend and failed to do 
so, he must be expressly told that the court proposes to order him to pay the 
compensation, and must be given an opportunity of being heard on this question, 
before the order is made. Paragraph ( c ) of section 3(6) provides that any sum 
payable by a parent or guardian may be recovered from him in the same way as 
if he had been convicted of the offence in question. 

63. Where a child or young person is brought before a court which acts for 
an area other than that in which he habitually resides, and that court determines 
that the offence condition is satisfied and then remits the case to the court for 
the home area (see paragraphs 189-195 on such remittals) the first court has no 
power to make an order for compensation. This can be done only by the court to 
which the case is remitted. If the person aggrieved makes application for 
compensation to the remitting court he may accordingly be advised to apply to 
the court to which the case is remitted. There appears to be no reason why such 
an application should not be made in writing. 

Appeals in care proceedings 

64. Suh-section (12) of section 2 gives the child a right of appeal against any 
order made in respect of him under section 1(3). (There is no appeal against an 
order for a parent or guardian to enter into a recognisance, since such an order 
can be made only with consent). 

65. Rule 63 of the Magistrates’ Courts Rules 1968 provides that a notice of 
appeal for the purpose of section 84 of the Magistrates 5 Courts Act 1952 (which 
deals with the procedure on appeal from a magistrates’ court to quarter sessions) 
shall be in writing and signed by or on behalf of the appellant.- This enables a 
parent or guardian to give notice of appeal on behalf of a child, in care pro- 
ceedings as in other proceedings. 

66. The right of appeal against orders made in care proceedings, given by 
section 2(12), replaces the right of appeal against orders made in care, protection 
or control proceedings which was in section 102(l)(n) of the 1933 Act. As with 
appeals under that section, the appeal may challenge the finding on which the 
order was based, or the order itself, or both. 

67. Section 3(8) gives additional rights of appeal: 

(a) where there has been a finding in care proceedings that an offence was 
committed, but the court decides to make no order because the care or 
control test is not satisfied; 

( b ) to a person ordered to pay compensation under section 3(6). 

68. Section 3(9) lays down the court of quarter sessions to which an appeal 
lies in cases where care proceedings for an offence are started in a juvenile court 
which is not the court for the area where the child habitually resides. The 
effect is: 

(a) Where the juvenile court for an area in which the child does not habitually 
reside finds an offence proved, then any appeal in that case lies to the court 
of quarter sessions for that area. This is so irrespective of the subsequent 
history of the case and irrespective of whether the appeal is against an 
order, or against the finding of the offence condition in a case where no 
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order is made. The reason is that an appeal to quarter sessions is in the 
nature of a rehearing, and it will normally be more convenient for wit- 
nesses if the appeal is before the court of quarter sessions for the area of 
the juvenile court where the care proceedings were started. 

(b) In all other care proceedings any appeal is heard by the court of quarter 
sessions for the area of the juvenile court which finally disposes of the 
case. This is so irrespective of whether the proceedings were started in 
that juvenile court. 

69. Section 3(7) provides that no appeal may be made to quarter sessions 
ag ain st an order under that sub-section requiring a young person to enter into a 
recognisance to keep the peace or to be of good behaviour. As such an order may 
be made only with the consent of the young person, an appeal against it would 
not be appropriate. However, the Magistrates’ Courts (Appeals from Binding 
Over Orders) Act 1956 gives a right of appeal in all circumstances where a person 
is ordered by a magistrates’ court to enter into a recognisance to keep the peace 
or to be of good behaviour. Accordingly, sub-section (7) expressly rules out any 
appeal to quarter sessions, so as to exclude the operation of the 1956 Act. 

70. This part of this guide explains the main substantive provisions of the 
Act relating to care proceedings. It does not deal with consultations between the 
police, local authorities and others to decide whether proceedings should be 
brought or what other action should be taken, or with the provision for the 
courts of information about a child’s background; these matters, which are 
relevant to criminal proceedings as well as care proceedings, are dealt with in 
Part III of the guide. Nor does Part I cover various mainly procedural matters 
(which include process, the attendance of parties and witnesses, venue and 
remittal, detention and places of safety, and interim orders) ; these matters are 
covered in Part VI. 



n CRIMINAL PROCEEDINGS 
Bringing of criminal proceedings 

71. Section 4, which does not come into force on 1 January 1971, provides 
that a person shall not be charged with an offence, except homicide, by reason 
of anything done or omitted while he was a child under a specified age (which 
may not be higher than the 14th birthday). (The word “child”, as used in this 
section, is defined in section 70(1) as a person who has not attained the age of 14). 
As explained in paragraph 22, the 10th birthday remains the age of criminal 
responsibility ; section 4 will affect the kind of legal proceedings that may be 
brought in respect of offences by children under the specified age, not the legal 
capacity of such children to commit offences. 

72. Section 34(l)(a) empowers the Home Secretary to provide by order that 
any reference to a child in section 4 shall be construed as excluding a child who 
has attained such age as may be specified in the order. Section 34(7) provides 
that this section may be applied to children aged 12 and 13 only if a resolution 
for this purpose is passed by both Houses of Parliament. 

73. Section 34 also enables the Home Secretary to provide by order that 
some provisions of the Act which relate to the prosecution of young persons 
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shall apply also to children tinder 14 who are of prosecutable age. These pro- 
visions, which are set out in paragraph 250, cover the notification of prosecutions 
to local authorities, arrest, remand and committal for trial. 

74. The fact that a child under 17 is of prosecutable age is not a bar to bring- 
ing care proceedings in which an offence other than homicide is alleged. Section 1 
of the Act applies to all children under the age of 17, except that an offence 
cannot be alleged in the case of a child under 10, who is below the age of criminal 
responsibility. Committal proceedings and trial at Assizes remain the only kind 
of proceedings that may be taken in cases of alleged homicide by persons of any 
age from 10 upwards. 

75. Sections 5 and 8 are not described in this guide. It is not the Government’s 
intention to bring these sections into force. Subsection (8) of section 5, and 
subsection (9) so far as it relates to subsection (8), will however come into 
force on 1 January 1971. Subsection (8) requires a person who decides to pro- 
secute a young person to notify the local authority. An order under section 34 
will apply this provision to children under 14 who are liable to prosecution. 
From 1 January 1971 this subsection will replace section 35 of the 1933 Act so far 
as it relates to prosecutions of children under 17 (see paragraph 99). Subsection 
(9) defines the local authority who have to be notified under subsection (8). 



Orders in criminal proceedings 

76. Section 7 abolishes the existing powers, in criminal proceedings against 
persons under the age of 17, to make probation orders, approved school orders, 
fit person orders and orders committing to a remand home; confers powers, in 
place of these orders, to make care orders and supervision orders; and makes 
possible the eventual withdrawal of the present powers to make attendance 
centre orders, detention centre orders and orders for borstal training for those 
under 17. 

77. The following are the orders (other than orders under section 53 of the 
1933 Act) which may be made, some under the Act and some under existing 
provisions of the law which will continue to apply, in criminal proceedings against 
young persons or prosecutable children (see paragraph 72). The statutory rules 
require the court to explain to the child, and his parent or guardian, if present, 
the general nature and effect of an order. The explanation of a care or super- 
vision order would include reference to its maximum duration and the right to 
apply to a juvenile court for its discharge. 



Order 


Authority 


Remarks 


Care order 


Section 7(7) 


Only if the offence is punishable with 
imprisonment in an adult. For care 
orders see paragraphs 151-175. 


Supervision order 


Section 7(7) 


See paragraphs 108-150. 


Binding over parents or 
guardian 


Section 7(7) 


Only with consent. Section 2(13) is applied 
— see paragraph 57. 


continued on next page 
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Order 


Authority 


Remarks 


Binding over the offen- 
der 


Existing law 




Absolute or conditional 
. discharge 


Existing law 




Hospital or guardian- 
ship order 


Existing law and 
paragraph 40 of 
Schedule 5 


See paragraph 79. 


Fine and compensation 


Existing law and 
sections 6(3) and 
34(5) 


Subject to a limit of £10 for a fine on a 
child and £50 for a fine on a young 
person. Power to order the parent or 
guardian to pay — see paragraphs 230 
and 231. 


Attendance centre order 


Existing law 


If a centre is available to the court. Power 
to withdraw under section 7(3). See 
paragraph 80. 


Detention centre order 


Existing law 


If a boy of 14 or over and a centre is 
available to the court. Power to with- 
draw under section 7(3). See paragraphs 
80 and 219. 


Borstal 


Existing law and 
sections 7(1) and 

34(1 m 


If 15 or over. Power to raise the age first to 
16 and then to 17. See paragraph 80. 



D ischarge of existing orders 

78. Section 7(7) gives the court power, when making one of the orders in that 
sub-section (a care order, supervision order or recognisance) to discharge any 
such order which is already in force. Paragraph 1 of Schedule 4 gives the court 
the same power as it has in care proceedings to discharge certain orders made 
under the earlier law (see paragraph 53). 

Hospital and guardianship orders 

79. Section 60(6) of the Mental Health Act 1959, as amended by paragraph 40 
of Schedule. 5 and by Schedule 6, precludes the court which makes a hospital or 
guardianship order from imposing a fine; or making any order for detention; or 
making an order under section 7(7 )(b) or (c) of the 1969 Act, i.e. a supervision 
order or an order binding over the parents. Care orders are not excluded because 
there may be circumstances where it is desirable to make both a care order and a 
hospital order (see paragraph 53). 

Borstal , detention centre orders and attendance centre orders 

80. Section 7(1), read with section 34(1)(J), enables the minimum age for 
borstal to be raised first to 16 and then to 17. Section 7(3) empowers the Home 
Secretary to withdraw from courts their powers to make detention centre and 
attendance centre orders in the case of persons under 17. It is not proposed at 
present to appoint days for these provisions to come into force. 

Appeals in criminal proceedings 

. 81 • Tllese continue to be governed by the existing law, which confers a 
right of appeal against conviction and sentence in all criminal proceedings, 
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irrespective of the age of the defendant. Unlike a probation order, which under 
section 3 of the Criminal Justice Act 1948 is made “instead of sentencing” the 
offender, a supervision order under the 1969 Act is within the definition of 
“sentence” in section 83 of the Magistrates’ Courts Act 1952 and section 50 of 
the Criminal Appeal Act 1968, and may accordingly be appealed against in 
criminal proceedings as in care proceedings. 

82. Part II of this guide has covered the main provisions of the Act relating 
to criminal proceedings. Part III covers the provision of information for the 
courts and Part VI covers a number of mainly procedural matters (including 
arrest and detention, remand, committal for trial, and the enforcement of fines 
and compensation). 



HI CONSULTATIONS: INFORMATION FOR COURTS 

Consultations before bringing proceedings 

General considerations 

83. It is already the established practice, in certain circumstances, for consul- 
tations to take place between those concerned before it is decided whether a child 
should be brought before a court. In 1964 the Home Secretary requested that 
arrangements (which already existed in some areas) for the police to consult the 
local children’s department, before bringing a child before a court, should be 
extended as far as practicable, in view of the duty imposed on local authorities 
by section 1 of the 1963 Act to undertake preventive work. The same circular 
mentioned arrangements for consultation in cases in which the NSPCC were 
concerned. Consultation may also take place between education and children’s 
departments before school attendance proceedings are brought in the juvenile 
court. Consultations of this kind which now take place are informal, and are not 
required or regulated by the law. 

84. Part I of the 1969 Act introduces no explicit requirement for consultation 
before care proceedings are instituted. The provisions of sub-sections (1) and (2) 
of section 1 are, however, such that consultation will normally be required. This 
is because, in all care proceedings without exception, it is necessary for the 
person bringing the proceedings to have a reasonable belief that the care or 
control test is satisfied and to be ready to put evidence of this before the court. 
The evidence relating to the primary condition in question may go some way, 
in some cases a long way, towards satisfying the care or control test, but further 
evidence will almost invariably be necessary. The care or control test relates to 
the whole of the child’s relevant circumstances, so it will normally be essential 
for any person who is considering whether to bring care proceedings to ascertain 
any relevant information about the child’s circumstances which is possessed by 
other persons. Such other persons may include local authorities, the police, 
schools, probation officers, child guidance clinics, other services, and voluntary 
organisations. It may normally be convenient for the local authority to collect 
information from other services with knowledge of the child. The care or control 
test debars the court from making an order unless this is necessary to ensure that 
the child receives the care or control which he needs, so it will likewise normally 
be essential for a person who is considering the initiation of proceedings to 
ascertain also whether any other person or body is taking, or might be in a 
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position to take, action likely to provide the child with the requisite care or 
control without the need for a court order. 

85. The care or control test thus inhibits the initiation of care proceedings 
without the appropriate prior inquiries and consultations. It does not directly 
inhibit decisions not to initiate such proceedings. In some circumstances it may 
be possible to decide, without consultation, that action other than care pro- 
ceedings, or no action, is required. The considerations which will normally make 
it necessary to consult before deciding that care proceedings should, be brought 
will, however, frequently apply equally to decisions not to bring proceedings. 
It will often be necessary to proceed at least some way with the process of 
collecting information and of consultation, and to balance considerations for 
and against bringing proceedings, before finally deciding not to bring them. 

Care proceedings: primary conditions (a)-(d) 

86. A situation indicating the presence of one of the primary conditions in 
paragraphs (a) to (d) of section 1(2) may come to the notice of the local authority, 
the police or the NSPCC, all of whom are competent to bring care proceedings 
on one of these grounds, and who will normally begin by investigating such 
situations on their own account (see paragraphs 26 and 29). These primary 
conditions all identify situations which may fall within the ambit of the preven- 
tive duty of local authorities under section 1 of the 1963 Act; the local authority 
may already be working with the child and his family or, if not, may have 
relevant knowledge of the family. Hence the importance of the local authority’s 
being consulted before care proceedings on one of these grounds are brought by 
others. 

87. In the case of consultations between the police and the local authority 
there may be an additional consideration, in that some of the situations covered 
by primary conditions ( a)-(d ) (e.g. ill-treatment) may also involve an offence by 
the child’s parents or by other adults caring for him. In addition to arrangements 
for the police to consult the local authority before deciding whether to bring care 
proceedings, arrangements may also be desirable for the local authority to 
consult the police in some cases. 

88. The NSPCC have given an undertaking that, before instituting care 
proceedings, they will consult the local authority in whose area the case arises. 
Similarly, where the Society have an interest in a case it is desirable that the 
local authority or police should consult the Society’s local inspector before 
instituting such proceedings. Save in cases of exceptional urgency, where a 
justice authorises the immediate removal of a child from home, the Society will 
consult the local authority before taking any action ; where a child is removed 
before consultation can take place, the Society will consult the local authority 
during the interval (fixed by the justice under section 28(1) of the Act) between 
the child s removal to a place of safety and his appearance before a juvenile 
court or justice. 

Care proceedings: offence cases 

89. Care proceedings for offences may be brought only by the police or the 
local authority. Although some of these proceedings may be brought by the local 
authority (see paragraphs 29 and 50), the initial investigation of the offence 
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will nearly always fall to the police. If this investigation results in evidence to 
establish the offence condition, and the alleged offender is under the minimum 
age for prosecution, the question of bringing care proceedings will then turn on 
whether it appears that the care or control test is satisfied (see paragraphs 32-36), 
The information about the' child (including information from his school) which 
the local authority possess or can obtain, and the possibility that the situation 
could best be dealt with by the authority (e.g. by help and guidance given under 
section 1 of the 1963 Act) will normally be important, and may well be decisive, 
in answering the question whether proceedings are necessary. When the local 
authority are consulted in such cases they will need to decide whether the 
information which they and the police already possess is sufficient, or whether 
to make further enquiries and to visit the child and his parents. (There is no 
provision in the Act requiring children and parents to receive such a visit; 
unwillingness on their part to do so might affect the authority’s assessment of 
whether informal action without court proceedings was likely to be successful). 

Care proceedings: school attendance cases 

90. Proceedings in such cases may be brought only by the local education 
authority. The evidence to establish primary condition (e), as amplified by 
section 2(8)(Z>), will normally be entirely within the knowledge of the education 
authority. In care proceedings, unlike cases brought under the Education Act 
1944, it is also necessary to bring forward evidence to establish the care or 
control test. It has not, however, been the practice under the previous law for 
authorities to bring school attendance proceedings in the juvenile court until 
efforts have been made to resolve the situation without recourse to such proceed- 
ings; in effect, therefore, the 1969 Act gives legal endorsement to what has 
already been the administrative practice. The evidence to establish the care or 
control test may often consist of an account of the unavailing efforts which have 
been made to secure the child’s attendance at school by other means, and of the 
reasons why any further such efforts are unlikely to be any more successful. A 
child of compulsory school age who, despite the action already taken, is not 
being educated is clearly not receiving the care and control which he needs. 

91. Non-attendance at school is often connected with other problems, and 
in may cases the local social services department will have been involved before 
the stage of considering court proceedings, and will accordingly have been 
associated with the education authority’s decision to institute proceedings. In 
considering whether the care or control test is satisfied, the juvenile court is likely 
to wish to know whether the social services department have been involved in 
the case and, if not, why it was thought that they would not be able to help. 
It should be remembered that, if the court decides to make an order, other than 
binding over the child’s parents, this will be either a care order, or a supervision 
order (which may, and in the case of a child under the specified age normally 
must, name the local authority as supervisor). Thus a likely outcome of care 
proceedings in school attendance cases is an order giving the social services 
department of the local authority responsibility to care for or supervise the 
child. In the light of these considerations, the education authority will no doubt 
wish to consult the social services department, if they are not already involved 
in the case, before deciding to bring care proceedings. As explained in paragraph 
37, section 40(2) of the 1944 Act, as amended, requires the education authority 
to consider whether to bring care proceedings before they decide to prosecute 

23 



Printed image digitised by the University of Southampton Library Digitisation Unit 



a child’s parents under that section. The considerations affecting consultation 
with the social services department thus apply in all situations where an educa- 
tion authority are considering the institution of school attendance proceedings, 
whether by a prosecution of the parents or by care proceedings in respect of the 
child. 



Arrangements for police/iocal authority consultation 

92. The Act leaves it entirely to the police forces and local authorities in 
each area to work out their own arrangements for consultations, including the 
scope and nature of consultation as well as the machinery. Because section 4 will 
not come into force on 1 January 1971 the law will not require any more con- 
sultation than in the past, except where care proceedings are being considered 
as an alternative to prosecution. The police and local authorities may think it 
desirable to work out consultation arrangements which could be extended and 
developed as manpower becomes available and which could operate, in the 
light of experience, on the minimum age for prosecution being raised. Detailed 
arrangements will no doubt vary according to local circumstances. Paragraphs 
93-97 set out some general considerations which police forces and local authori- 
ties may wish to have in mind in making such arrangements. 

93. An important consideration is the degree of selectivity there should be in 
the consultation arrangements. Manpower considerations are likely to make it 
impracticable to consult in all cases before deciding what action, if any, to take 
when a child is in trouble. An attempt to consult in all cases without exception 
would be likely to stretch the available manpower unduly, and thus to mean that 
fewer resources were available to deal with the more difficult cases for which they 
were most needed. The Act does not affect the discretion of a police officer to 
decide to take no action at all, or to give a child an informal warning on the spot, 
or to give a formal caution, without consulting the local authority. It may be 
desirable, in order that local authority manpower may be concentrated on cases 
where their help is most needed and that decisions may be taken as quickly as is 
reasonably practicable, for the police to do some preliminary sifting and make 
some preliminary enquiries, and for the depth of consultation to vary according 
to the apparent need for it. 

94. Arrangements intended to give effect to these general aims of concentra- 
tion of effort through a degree of selectivity, and the expeditious completion of 
consultations, might cover some or all of the following: 

(a) The circumstances in which a police officer should take no action, or give 
an informal oral warning either on the spot or after initial enquiries had 
indicated that nothing more seemed to be required. 

(b) The circumstances in which the police should give a formal caution, no 
other action being considered necessary, and the extent of the enquiries to 
be made into the child’s background before reaching a decision to caution. 

(c) In cases where the police give a warning or caution 

(i) the extent to which any enquiries considered necessary into the child’s 
background, before a decision is taken, might be undertaken by the 
police, bearing in mind that it is established police practice, when 
investigating alleged offences by children, to interview the parents; 

24 



Printed image digitised by the University of Southampton Library Digitisation Unit 



(ii) the circumstances in which consultation with the local authority 
seems desirable before such a decision is taken; 

(iii) where the police action is taken without prior consultation, how far 
the local authority would wish to be informed, after the event, of 
cases where such action had been taken. 

(d) The circumstances in which, after consultation, a police caution might be 
combined with other action e.g. informal counselling or supervision by the 
local authority. 

(<?) In areas where there is a police juvenile liaison officer scheme, arrange- 
ments for consultation before deciding on admission to the scheme, and 
criteria for deciding between admission to the scheme and other possible 
informal arrangements, such as help and supervision by the local authority. 

(/) The need for two kinds of consultation procedure, a quick procedure for 
cases where extensive consultation and enquiry may not be necessary, and 
a more through procedure. There are likely to be cases where the informa- 
tion resulting from police enquiries seems to indicate clearly what action 
should be taken, but it is desirable, before taking a definite decision, to 
ascertain whether anything is known to the local authority of the child or 
his family. Such cases might include, for example, those where no con- 
tinuing help or supervision seemed necessary, and the matter might be left 
to the child’s parents, or a warning or caution might suffice; offences so 
serious that court proceedings seemed inevitable ; traffic or minor offences 
by children aged 16, where the considerations affecting the police decision 
between prosecution or caution will be similar to those applied to offenders 
aged 17. A quick consultation procedure might involve the local authority 
finding out what information was available in the records of the social 
services, education and health departments and, if this quick check 
revealed nothing about the child or his family to indicate any special 
problems or features requiring further investigation, the police then 
would be able to proceed as they had provisionally decided. Consultation 
involving fuller enquiry and consideration could then be reserved for 
cases where the initial police information, or the quick check, showed 
this to be necessary before reaching any decision on the action to be 
taken. Such fuller consultation which might take a week or more to 
complete, depending on individual circumstances, would be almost 
invariable before care proceedings were brought. 

95. It is not suggested that arrangements for consultation between the police 
and local authorities should be too detailed or cut-and-dried. Flexibility, and 
a degree of discretion for the individual officers concerned, may be thought 
important. Paragraph 94 attempts only to enumerate some of the specific points 
that may merit discussion in the course of formulating and developing the 
arrangements, the main suggested questions for consideration being the extent of 
sifting by the police, and (by means of an initial, quick check) by the local 
authority. 

96. The specific machinery for consultation, and the channels of communica- 
tion, will also require consideration. Working relationships between those 
officers in both services who are mainly involved in the consultations will be 
important ; but staff changes, changes in hours of duty and absences on holiday 
or because of sickness, will make it impossible to rely solely on good personal 
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relationships. An established structure for consultation, which can continue to 
operate smoothly despite staff changes, seems important. In deciding on this 
structure, points for consideration may include the following. First how far 
specialisation in this liaison work is required in each service, and the need for a 
focal point, in each service, for initial contact by the other service. Second, how 
far such arrangements should be broken down by areas (e.g. police divisions, 
area offices of local authorities). Third, levels of decision which may — at least in 
some cases — be higher than the levels at which initial contact is made. Fourth, 
arrangements outside regular office hours; possibilities here may include, for 
instance, a single point of contact with the local authority in each area (such as a 
residential establishment at which staff are always on duty) or the distribution to 
the police of lists of private telephone numbers; whatever the arrangements, the 
question will arise how to ensure the expeditious handling of urgent cases and the 
recognition of those best left until office hours. Fifth, the need to ensure that 
consultations are concluded and decisions taken as speedily as possible. Arrange- 
ments for consultation can be regarded as satisfactory only if they avoid needless 
delay in reaching decisions (especially in cases where the child and his parents 
know that the possibility of court proceedings is under consideration) as well as 
ensuring that decisions are not taken on the basis of inadequate information. 

97. The Home Secretary hopes that chief officers of both services will 
establish and keep under review arrangements for liaison over the operation of 
the Act (which may need to be tied in with liaison arrangements for other 
purposes). 

Schools 

98. Most children under 17 who get into trouble, and most who appear before 
the courts, are school children. This majority will be even larger when the school 
leaving age is raised. Indications that all is not well with a child may come first to 
the notice of his teachers; and the information and assessment which a school 
can provide about a child will be of great value in reaching a decision on the 
action to be taken when he is in trouble. Except where a child is removed from 
his home, he remains at his school after this action has been taken or while it is 
being taken. The Home Secretary hopes that local authorities will pay particular 
attention to liaison between the social services department, the education 
department and the schools (in Inner London, to liaison with the ILEA). 

Investigations and information for the courts 

Notifications to local authorities 

99. Sections 2(3) and 5(8) require a person bringing a child before a juvenile 
court to notify the appropriate local authority. Section 5(8) will be brought into 
operation on 1 January 1971 and will be applied, by an order under section 
34(1 )(c), to prosecutable children. These provisions replace the similar provision 
about notifications previously contained in section 35 of the 1933 Act. 

100. Section 34(2) enables the Home Secretary to provide that notice of the 
institution of care or criminal proceedings against a child of a specified age shall 
also he given to a probation officer. This provision is linked to the provision 
in section 34(3) (see paragraph 103) and will permit the continuance of local 
arrangements whereby enquiries into home surroundings are provided by the 
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probation service. In the first instance an order will be made specifying the 10th 
birthday for the purposes of this sub-section, which will accordingly apply to all 
children between the ages of 10 and 17. There is power to raise the lower age 
for its operation by further orders under the subsection. 

Information to courts 

101. Section 9(1) requires the local authority to provide the court, after 
making any necessary investigations for this purpose, with information about 
the home surroundings, school record, health and character of a child appearing 
before the court in care or in criminal proceedings. This duty, which replaces the 
similar duty previously contained in section 35 of the 1933 Act, arises where the 
local authority themselves bring proceedings; where they are notified that care 
proceedings are to be brought; or where they are notified that criminal proceed- 
ings are to be brought against a young person. The reference to criminal pro- 
ceedings against a young person will be extended to proceedings against a 
prosecutable child under 14 by an order under section 34(l)(c). 

102. Where care proceedings are brought by a local education authority the 
duty under section 9(1) to provide information is placed on that authority. The 
education department of the local authority (in Inner London, the ILEA) will 
often have obtained relevant information from the social services or health 
department, just as the social services department, when they are providing 
information to the court, will obtain relevant information from the health and 
education departments (or in Inner London, the ILEA), and this sub-section 
rests on the principle that responsibility for presenting information to courts 
should rest upon a single body rather than being shared. 

103. Section 34(3) enables the Home Secretary to provide for the continuation 
of existing arrangements under which information on home surroundings is 
provided by the probation service. The subsection applies to children who have 
attained an age specified by the Home Secretary, which will be the same as the 
age specified under section 34(2) (see paragraph 100). Initially therefore, section 
34(3) applies to children aged between 10 and 17. In areas where arrangements 
have been made for home surroundings reports to be made by a probation 
officer, the local authority are relieved by this sub-section of the duty to provide, 
in relation to a child or young person who has attained the age specified by the 
order, information which they do not already possess with respect to his home 
surroundings; however if the local authority are already in possession of such 
information they have a duty to supply it if it is likely to assist the court. 

104. In the majority of cases where care proceedings are instituted, the 
enquiries made before the decision is taken to bring proceedings will enable a 
report to be made to the court at the first hearing, which should reduce the 
need for adjournments. Where proceedings are brought by a local authority 
or local education authority in relation to a child above the age specified for 
the purposes of section 34(3) the authority will be in possession of relevant 
information about the child’s home surroundings and a separate report from 
a probation officer should not be necessary. In areas where arrangements 
are continued for home surroundings reports to be provided by probation 
officers in relation to children above the specified age, justices and probation 
and after-care committees may wish to consider arranging that, in the case of 
proceedings brought by a local authority or local education authority, no 
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enquiry is made by a probation officer into the child’s home surroundings unless 
expressly requested by the court (see paragraph 105). 

105. Section 9(2) places on the local authority a duty to comply with any 
request made by the court for them to make investigations and provide informa- 
tion (which will normally be further investigations and further information, in 
addition to what the authority have already done under section 9(1)). This duty 
is placed on the authority bringing proceedings or the authority who have been 
notified that proceedings are to be brought. Where proceedings are brought by 
a local education authority the duty is on that authority, but social services 
departments of local authorities will no doubt comply with any requests by 
courts for investigations and information in such cases. The court is in no way 
precluded from seeking information from other sources. In particular, a pro- 
bation officer has the duty, under paragraph 3(5) of Schedule 5 to the Criminal 
Justice Act 1948, to provide a report for the court if requested to do so. 



General consultations between the courts and services 

106. The effective operation of the Act will require co-operation between the 
courts and the services concerned. Meetings have already taken place in many 
areas between representatives of local authorities, chief officers of police, juvenile 
court panels and probation and after-care committees and in some cases also 
attended by teachers and others who are concerned, to review the operation 
of the new procedures in their area. The Home Secretary commends to all 
juvenile court panels, local authorities, chief officers of police and probation 
and after-care committees the value of holding such meetings on a continuing 
basis. 

107. The operation of the Act itself will bring about opportunities for 
discussion and consultation. Liaison between the police and local authorities has 
already been discussed. The Act will result in the local authorities being more 
closely involved in the work of the courts. In some areas arrangements already 
exist for discussion between juvenile court panels and local authority. These 
arrangements allow discussion of the progress of children subject to care orders 
and supervision orders, and can contribute to the harmonious and effective dis- 
charge by the courts and the local authorities of their respective functions. All 
juvenile court panels and local authorities may wish to consider the desirability 
of making such arrangements. There may also be opportunities for co-operation 
between different services in arrangements for the training of those who will be 
concerned in the operation of the Act; e.g. by holding joint courses for officers of 
different services or by the temporary secondment of officers from one service to 
another. All those offering facilities for schemes of intermediate treatment under 
section 19 will have opportunities for discussion with the local authorities over 
the use or possible use of these facilities, and such schemes should lead to in- 
creased contact between a wide variety of agencies whose common concern is 
the care, control, education and upbringing of children, 



IV SUPERVISION 

108. Sections 1 1 to 19 of the Act deal with the new code of supervision, which 
applies to all supervision orders made under the Act. Such orders may be made 
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under section 1 (care proceedings); section 7(7) (criminal proceedings); and 
section 21(2) (on the discharge of a care order), 

109. A supervision order cannot be made unless the court is satisfied that the 
supervised person resides or will reside in the area of a local authority (see 
section 18(1); “resides” means “habitually resides” — see section 70(1)). The 
court is entitled to be so satisfied if he is to be required by the order to reside 
with an individual by virtue of section 12(1) (see paragraph 118). This is because 
effective supervision is unlikely to be possible if the supervised person cannot 
even be said to have an habitual residence. The supervision order must name 
both the local authority area and the petty sessions area in which the child 
resides or will reside ( section 18(2)). 

The supervisor 

110. Sections 11 and 13 deal with the selection of the supervisor, who must be 
either a local authority designated by the order or a probation officer. Where a 
local authority is designated, it will normally be the authority in whose area it 
appears to the court that the supervised person resides or will reside i.e. the 
authority named in the order under section 18(2). The court has power to 
designate another authority, but only if the authority agree to this (section 13(2)). 

111. The court has power to designate a local authority as supervisor in all 
cases where it makes a supervision order, irrespective of the age of the child. A 
probation officer may be designated, however, only if 

(a) the supervised person has attained the age specified by the Home Secretary 
in an order made under section 34(1 )(a) (the age of 14 if no such order is 
in force) — on 1 January 1971 the specified age will be 10; or 

( b ) where the supervised person is under that age, if the local authority to be 
named in the order so request and a probation officer is already exercising, 
or has exercised, statutory duties in relation to another member of the 
household to which the child belongs. These statutory duties are those 
imposed by paragraph 3(5) of Schedule 5 to the Criminal Justice Act 1948 
(which places on probation officers a duty to supervise probationers or 
other persons placed under their supervision) and by Rule 30 of the 
Probation Rules 1965 (which places on probation officers a duty to super- 
vise certain persons released from prison, borstal, detention centres and 
approved schools). 

112. The object of ( b ) in paragraph 111 is to enable the supervision of a child 
under the specified age to be undertaken by a probation officer who has an 
established relationship with the child’s family, avoiding a situation in which two 
social workers are supervising different members of the same family. There may 
be some circumstances where a different supervisor would be desirable, e.g. 
where a parent is under supervision but the relationship between the child and 
the parents suggests that it would be in the interests of the child for him to have a 
separate supervisor. In cases where a probation officer is already working, or has 
worked, with a child’s family, the officer would normally have been consulted 
before the decision was taken to bring the child before the court. Irrespective of 
whether this has been done, local authorities will wish to consult the probation 
officer in all such cases before deciding whether to recommend to the court that, 
if a supervision order is made, a probation officer should be named as supervisor. 
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113. Section 13(3) provides that where a probation officer is designated as 
supervisor, he shall be a probation officer appointed for or assigned to the petty 
sessions area named in the order and selected under arrangements made by the 
Probation and After-Care Committee; the subsection also makes provision for a 
change of probation officer similar to the existing provision in relation to proba- 
tion orders. 

Duty of Supervisor 

114. Section 14 makes it the duty of a supervisor to advise, assist and befriend 
the supervised person. 

Duration of supervision orders 

115. Section 11 provides that a supervision order shall last for three years, or 
for such shorter period as may be specified by the court. Except where the order 
is made in criminal proceedings, however, it may not expire later than the 
supervised person’s 18th birthday. 

Requirements in supervision orders 

General requirements 

116. Section 18(2)(Z>) provides that a supervision order may contain such 
prescribed provisions as the court considers appropriate for facilitating the 
performance by the supervisor of his functions under section 14. The provisions 
which may be included in an order under this paragraph are prescribed by rules 
of court (on which separate advice will be issued). It is for the court to decide, in 
each individual case, which, if any, of these provisions shall be included in the 
supervision order. 

Requirements to submit to treatment for a mental condition 

117. Subsections (4) and (5) of section 12 enable the court to include in a 
supervision order a requirement to submit to treatment for a mental condition, 
and substantially re-enact the earlier law on the inclusion of such requirements 
in probation orders and supervision orders except that the duration of the treat- 
ment is not limited to 12 months. Such a requirement may be made only if the 
court is satisfied, on the relevant medical evidence, that the mental condition of 
the supervised person is such as requires and may be susceptible to treatment 
(but is not such as to warrant his detention in pursuance of a hospital order) and 
if the court is satisfied that the necessary facilities for treatment are available. 
The supervised person may be required to submit to treatment by or under a 
doctor, or to out-patient treatment, or to treatment as a resident patient, for a 
period specified in the order. The requirement may not extend beyond the super- 
vised person s 18th birthday, and may be made only with his consent if he is 
14 or over. (For the variation of such requirements, see paragraph 139). 

Requirement to reside with an individual 

1 18. Subsection (1) of section 12 enables the court to include in a supervision 
order a requirement to reside with a named individual (but not in a specified 
establishment). This power may be used where the court thinks it desirable to 
require the supervised person to live with, for example, a relative. The second 
half of the subsection makes it clear that if, in addition to a residence require- 
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ment, there is a mental treatment requirement (see paragraph 117) or an inter- 
mediate treatment requirement (see paragraphs 120-126) the latter will take 
precedence insofar as the two may conflict. 

119. The Act contains no power for the court to include in a supervision order 
a requirement to reside in a specified place, corresponding to the condition of 
residence in an approved probation home or hostel which may be included in a 
probation order. The object of such a requirement can be achieved by a care 
order, which has the advantage of greater flexibility (e.g. if a move from one 
home or hostel to another is desirable) and which need not come to an end after 
12 months. 

Intermediate treatment 

General 

120. Where the court makes a supervision order the supervisor has the oppor- 
tunity to establish a personal relationship with the child. There are cases where it 
is desirable that he should also have access to other resources, to enable him to 
carry out more effectively his duty as supervisor, e.g, if he considers that the 
child would benefit from a change of environment or from taking part in 
different activities. Hitherto supervisors have had to rely on others to provide 
the necessary facilities and have had no sources of finance or compulsory powers. 

121. The purpose of the provisions in sections 12(2) and (3), 18(4) and 19 is to 
make available to supervisors additional resources, sufficient finance for the use 
of these resources, and compulsory powers for use where necessary. The aim is 
to take action which is constructive and remedial, not punitive, by extending the 
preventive approach, by making the maximum possible use of the existing 
resources of each local community, and by spending relatively small sums for 
this purpose so as to avoid, where possible, the need for more expensive measures 
later on. The facilities used will be largely those available to young people in 
general and their nature will be such that in many cases, after discussion with the 
child and his parents, no formal use of compulsory powers should be needed to 
ensure that the child does what the supervisor directs. Since, however, these 
provisions of the Act confer power to interfere with the liberty of children, they 
provide that the supervisor may give intermediate treatment directions only on 
the authority of, and within the limits set by, a court order. Section 12(2) places 
upon the court the responsibility for deciding whether to include an inter- 
mediate requirement in a supervision order; for fixing the duration of directions 
given by the supervisor (within the maxima laid down in section 12(3)); and for 
specifying whether directions may be of the kind specified in paragraph (a) or 
paragraph (b) of section 12(2) or both. Section 12(2) places upon the supervisor 
the responsibility for deciding what directions to give, and when to give them. 
This is because it may not be possible to foresee, at the time of the court appear- 
ance, precisely what would be the most effective use of these powers. An 
appropriate use of them, and one which is accepted by the child, is more 
likely to be achieved if this decision is left to the supervisor, after he has had an 
opportunity to establish a relationship with the child and to assess further the 
child’s needs. 

122. This division of responsibilities between the court and the supervisor 
leaves the supervisor with discretion not to give a direction at all, but it is not 
expected that the supervisor’s discretion would be used in this way in practice 
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(unless a court were to include an intermediate treatment requirement on the 
express understanding that it wished the supervisor to decide whether a direction 
should be given). It would be sensible for a court to include a requirement only 
where the information before it about the child and his background gave positive 
grounds for thinking that intermediate treatment would be valuable. If a 
requirement is not included initially, and the supervisor subsequently has reason 
to think that such treatment would be useful, he can go back to the court to ask 
for a requirement to be added to the order (see paragraphs 138 and 140). The use 
made by supervisors of their power to give directions might be one of the matters 
discussed with the justices under the arrangements suggested in paragraph 107 
(where the local authority is the supervisor) and under the existing arrangements 
for discussion between the justices and the probation service. 

Requirements under section 12(2 ){a) — residence for a single period 

123. Section 12(2)(a) empowers the court to include in a supervision order a 
requirement that the supervised person shall comply with a direction requiring 
him to live for a single period at a place specified in the directions. The direction 
may specify a period not exceeding 90 days {section 12(3)(£)) unless the court 
has specified a lower maximum period under section 12(3)(^). Only one such 
direction may be given, and the period must not commence after the expiration 
of one year from the date of the order {section 12(3 )(&)). (As to variation of 
orders, see paragraphs 138 and 140). If a direction is given for a period commen- 
cing within the year and is not complied with, the supervisor may give a direction 
for a period commencing after the expiration of the year; and, for the purpose of 
applying the 90 day (or lower) limit on the period of residence, the supervisor 
may disregard any day in which his direction was not complied with {section 12(3) 
(«)). 

Requirements under section 12(2 ){b) 

124. Section 12(2 ){b) enables the court to insert in a supervision order a 
requirement that the supervised person shall comply with directions given from 
time to time requiring him to do all or any of the things specified in paragraphs 
(i) - (iii) of the subsection. The aggregate of the periods specified in the directions 
is not to exceed 30 days in the first year of the supervision order and in each 
subsequent year {section 12(3)(c)), but the court may order a lower yearly maxi- 
mum under section 12(3 ){d). A direction given in respect of one or more parts of 
a day counts as a whole day, e.g. mid-day Saturday to mid-day Sunday counts 
as two days, and two hours in the morning and two hours in the afternoon of the 
same day counts as one day. For the purpose of applying the 30 days a year (or 
lower) limit on the periods for which directions may be given, the supervisor 
may disregard any day on which directions were given but not complied with 
(section 12(3)(e)). 

Requirements under both {a) and {b) of section 12(2) 

125. The court may include requirements to comply with directions given 
under ( a ) and (b) of section 12(2), but the aggregate period for which directions 
may be given under (a) and {b) may not exceed 90 days. For instance, if both 
requirements are included and a 90 day direction is given under {a), no direction 
may be given under ( b ); if a 60 day direction is given under {a), the aggregate 
period for which directions may be given under {b) will be 30 days. As with 
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directions under section 12(2)0) or (b), section 12(3)0) also enables the court to 
fix a lower aggregate period than 90 days for the purposes of (a) and ( b ) com- 
bined, if it wishes. 

Power of courts to include requirements under section 12(2) 

126. Section 19(6) provides that a court shall not include in a supervision order 
a requirement under section 12(2) unless the court is satisfied that a scheme, 
specifying the arrangements made by the children’s regional planning committee 
to enable directions by supervisors to be carried out effectively, is in force for the 
planning area in which the supervised person resides or will reside, or that the 
date on which such a scheme will come into force has been determined. (As to 
notifications of this date to courts, see paragraphs 131 and 132). 

Preparation of schemes 

127. Section 19 places on children’s regional planning committees the duty 
to make arrangements, with such persons as the committee thinks fit, for the 
provision of facilities for use by supervisors to enable directions to be given by 
virtue of section 12(2) ; and requires the committee to specify the arrangements in 
a scheme. A children’s regional planning committee is a committee set up under 
Part II of the Act by a number of local authorities for the purpose of planning 
the community homes system and preparing a scheme of intermediate treatment. 
It has power, under Schedule 2 to the Act, to co-opt other persons to serve on it, 
for all or for specified purposes. 

128. The persons with whom planning committees may make arrangements 
for this purpose include local authorities, local education authorities, other 
statutory bodies and services, and any voluntary body or individual who is in a 
position, and is willing, to offer suitable facilities. Where arrangements are made 
with a local authority for the provision of facilities, section 19(5) places on the 
authority a duty to provide those facilities for so long as they are specified in the 
scheme. In the case of facilities provided by other bodies there is no such statu- 
tory duty and the use of the facilities will be governed by the agreement between 
the persons providing them and the children’s regional planning committee. This 
agreement might include such matters as payment, the maximum number of 
children to use facilities at any one time, selection or admission procedure (e.g. 
whether the person providing the facilities may decline to accept particular 
children or ask that they no longer use the facilities), insurance against accidents 
to children, notice of withdrawal of facilities from the scheme etc. 

129. Voluntary bodies who wish to offer facilities to a scheme may approach 
the appropriate committee. Equally a planning committee may approach a 
voluntary body. Bodies which provide facilities for children on a national basis 
may wish to offer facilities to more than one committee. 

130. Facilities are not to be included in a scheme unless they are of a kind 
approved by the Home Secretary (that is, they fall within a general definition of 
the kinds of facilities that may be included) or are specifically approved by him 
(that is, an individual approval has been given for that particular facility). It is 
expected that most facilities will be covered by general approvals. The intention 
is to build up gradually, by discussion and experience, a series of definitions of 
general categories of facilities that may be included in schemes; separate guid- 
ance will be issued on this. 
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Notification of the coming into force of a scheme 

131. When each committee’s first scheme has been prepared, it has to be 
submitted to the Home Secretary for him to determine the date on which it shall 
come into force and to notify the planning committee of this date. The committee 
is then required by section 19(3) to send copies of the scheme and the notification 
to all local authorities in the planning area and to the clerks to the justices to all 
petty sessions areas which are wholly or partly within the planning area. The 
planning committee is also required to send to the Home Secretary, to these 
authorities and to clerks to justices notifications of any alterations in the scheme. 
It is suggested that, in addition to these statutory requirements, all persons 
providing facilities in the scheme and the probation service within the planning 
area should also be sent copies of the scheme and any alterations. Such altera- 
tions (which may take the form of additions, deletions or modifications) come 
into effect as soon as they are notified; they do not have to be submitted to the 
Home Secretary for him to fix a date. 

132. The Home Office, which will receive copies of the original schemes and 
of all notifications, will inform courts of assize and quarter sessions, and all 
juvenile courts, of the areas for which schemes are in operation so that, where a 
court makes a supervision order in respect of a child who resides in another 
planning area, it will know whether a scheme is in force. 

Directions by the supervisor 

133. The Act leaves it to the supervisor to decide the form of a direction, 
including whether it should be written or oral. Oral directions may often suffice 
e.g. where they relate to short periods of participation or attendance, provided 
it is clear that the supervised person understands exactly what he has to do. If the 
question whether a direction was given, or what was directed, becomes an issue 
in court proceedings it will be for the person supervising the child to give 
evidence on the point; and similarly if the same issue arises in connexion with 
the question of financial liability. Supervisors may think it advisable to keep a 
record of every direction given orally, as well as copies of directions given in 
writing. 

Payment 

134. Section 18(4) provides that any expenditure incurred by the supervisor 
for the purposes of directions given under section 12(2) shall be defrayed by the 
local authority named in the order. This is the local authority for the area in 
which the child resides or will reside (see paragraph 109) and will normally be 
the authority named as supervisor, where the supervision order names a local 
authority. Where a probation officer is the supervisor he will have the statutory 
responsibility for deciding what directions shall be given, and the local authority 
will have the statutory responsibility for meeting any expense arising out of 
those directions, whether they Involve the use of facilities provided by that local 
authority or by another body or person. 

135. It is expected that the schemes drawn up under section 19 will lay down, 
in relation to each facility, its general availability, and any restrictions on its use 
or procedures to secure admission. For instance, some facilities may be suitable 
only for children of a particular age or sex, or it may be necessary to limit the 
numbers using a facility at any one time, or the person providing it may wish to 
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retain control over admission. Subject to any such provisions in the scheme, the 
use of facilities within a scheme will be a matter for consultation between the 
supervisor of the child and the person providing the facility. There may, however, 
be advantage in discussions in each planning area between the local authorities 
and the probation service, to consider the establishment of principles and pro- 
cedures governing the use of facilities in cases where supervisory and financial 
responsibility is divided. 

Variation of supervision orders 

General 

136. Section 15(1) deals with the variation of a supervision order where the 
supervised person has not attained the age of 18 at the time the variation is 
made. Apart from minor variations, the court has power to discharge the order; 
insert, vary or cancel any requirement under section 12; or discharge the 
supervision order and make a care order. 

137. Section 15(3) and (4) deal with the variation of a supervision order where 
the supervised person has attained the age of 1 8, and thus relate only to orders 
made in criminal proceedings. Only an adult magistrates’ court has jurisdiction 
in such cases, whether the order was made by a juvenile court or by a court of 
assize or quarter sessions. The court has power to cancel any requirement under 
section 12(1) or (2), but not to add to or vary such a requirement or to make a 
care order. This is because care orders and intermediate treatment are intended 
for children under 18. Thus in place of the powers of the juvenile court under 
section 1 5(1), an adult court dealing with an offender who remains under super- 
vision after his 18th birthday is given, by section 15(4), substantially the same 
powers of punishment as it has where there has been a breach of a requirement 
of a probation order (see paragraph 143). The effect is that a person of 18 or 19 
who is subject to a supervision order made in criminal proceedings when he was 
under 1 7 is in much the same position as a person of the same age who is subject 
to a probation order made when he was 17 or over although the court does not 
have power to discharge absolutely or conditionally, make a probation order or 
commit to quarter sessions with a view to a sentence of borstal training. These 
powers would be available on conviction of a fresh offence. In the case of persons 
aged 17 subject to supervision orders made in criminal proceedings, section 15(2) 
gives the juvenile court the option either to proceed under subsections (3) and 
(4) or to proceed under subsection (1). This discretion is also available if the 
supervised person attains the age of 18 during the course of the proceedings 
(. section 16(11)). 

Variation of supervision orders by a juvenile court 

138. Only a juvenile court has power to vary a supervision order where the 
supervised person has not attained the age of 18, whether the order was made 
by a juvenile court or by a court of assize or quarter sessions, and whether it 
was made in care or in criminal proceedings. The court has power, on the 
application of the supervisor or the supervised person (or his parent or guardian 
on his behalf), to 

(a) cancel any requirement included in the order under section 12 (i.e. for 
residence, intermediate treatment, or mental treatment); 

(b) cancel any requirement included under section 18(2)(A) (see paragraph 116 
above); 
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(c) include, either by way of addition or substitution, any provision which 
could be included if the court were making a new order, except that the 
court may not, by way of variation, 

(i) add a requirement under section 12(2)0) (residence) after the expira- 
tion of 12 months from the date of the order; 

(ii) add a requirement in pursuance of section 12(4) (mental treatment) 
after the expiration of three months from the date of the order unless, 
in either case, it is in substitution for such a requirement already 
included in the order; 

(d) discharge the order; 

( e ) discharge the order and make a care order. 

139. Section 15(5) deals with the variation of mental treatment requirements 
and re-enacts the existing law. Its effect is to ensure that, where the relevant 
medical practitioner considers that the mental treatment should be continued for 
an additional period, or should cease, or should be changed, the matter is re- 
ported to the court, which may cancel or vary the requirement accordingly 
(subject to the provision referred to in the next paragraph). Section 16(6)(c) 
provides that a variation inserting a mental treatment requirement may not be 
made unless the court is satisfied on the same medical evidence as is required by 
section 12(4) for the insertion of such a requirement in a supervision order. 
Where the supervised person has attained the age of 14 his consent is required 
to such a variation, or to an alteration of an existing mental treatment require- 
ment otherwise than by removing it or reducing its duration. 

General principle covering major variations by the juvenile court 

140. Section 16(6) provides that the juvenile court shall not 

(a) make a care order; 

(b) discharge a supervision order; 

(c) insert, cancel or vary a requirement under section 12; 

{d) vary or cancel a mental treatment requirement under section 15(5) 
unless it is satisfied that the supervised person either is unlikely to receive the 
care or control he needs unless the court makes the order, or is likely to receive 
it notwithstanding the order. Thus, for instance, the court may not make a care 
order, or add a section 12 requirement, unless it is satisfied that the supervised 
person is unlikely to receive the care or control he needs unless the court makes 
the order; and it may not discharge a supervision order, or cancel a requirement 
under section 12, unless it is satisfied that the supervised person is likely to 
receive the care or control he needs notwithstanding the discharge or cancel- 
lation. The effect of section 16(6) is that, in making one of the major variations 
listed in this subsection, the court’s decision is governed by the care or control 
test in the same way as in care proceedings. 

Variation and discharge of supervision orders by adult magistrates' courts and by 
juvenile courts under section 15(2) 

141. Paragraphs 142 and 143 deal with the variation and discharge by adult 
magistrates’ courts of supervision orders relating to persons who have attained 
the age of 18, but they also apply where a juvenile court exercises the discretion 
given by section 15(2) to use the powers of an adult court when varying a 
supervision order made in criminal proceedings in the case of a supervised 
person aged 17 (see paragraph 137). 
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142. The court has power, on the application of the supervisor or the super- 
vised person, to discharge the supervision order or make the minor variations 
set out in paragraphs (a) to (d) in section 15(3). Paragraph (e) enables the court to 
cancel (but not insert or vary) any requirement included in the order under 
section 12(1) or (2) i.e. residence requirements or intermediate treatment require- 
ments. 

143. If it is proved to the satisfaction of the court, on the application of the 
supervisor, that the supervised person has failed to comply with any requirement 
included in the supervision order in pursuance of section 12 or section 18(2)(£>), 
the court is given power by section 15(4) 

(a) to impose a fine not exceeding £20 or make an attendance centre order, if 
a centre is available to the court; this can be done whether or not the 
court varies or discharges the supervision order; 

(b) if the court discharges the supervision order, to impose any punishment 
which it could have imposed if the supervised person had just been 
convicted of the offence in consequence of which the supervision order 
was made. Because the offence may be one which an adult magistrates’ 
court has no power to try summarily, there is a provision limiting the 
court’s powers to those applicable to an indictable offence tried summarily 
with consent, i.e. six months’ imprisonment or a fine of £400. 

Other matters relating to the making and variation or discharge of supervision 
orders 

144 . Section 16(4) gives a juvenile court dealing with an application under 
section 15(1) power to make an interim order if it considers that it is likely to 
make an order under section 15(1) but needs further information which is 
unlikely to be obtained without an interim order. There is no comparable 
power in cases dealt with by an adult magistrates’ court under section 15(3) and 
(4), but the court has the normal power to adjourn. 

145. Section 16(9) provides that where an application for the discharge of a 
supervision order is dismissed, no further application for its discharge shall 
be made for three months, except with the leave of the court. This enables the 
court to decide whether there has been any change in the circumstances such as 
to justify the hearing of a further application within so short a period. 

Presence of supervised person before the court 

146. The supervisor may bring the supervised person before the court, on an 
application for variation or discharge, simply by asking him to attend; or, if 
necessary, he may apply, under section 16(2) for a summons or warrant. Section 
16(3) contains provisions relating to arrest on such a warrant, similar to those 
in section 2(4) (see paragraph 176). Section 16(5) sets out the orders which the 
court may make in the absence of the supervised person. These are orders 
favourable to him or minor variations. Except in these cases, section 16(1) 

requires the supervised person to be present before the court. 

Appeals 

147. Section 16(8) gives a right to appeal to quarter sessions against any 
order varying a supervision order, except one which could have been made 
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either in the absence of a supervised person (i.e. the favourable and min or 
variations set out in section 16(5)), or with his consent. The subsection also 
gives a right of appeal to quarter sessions against the dismissal of an application 
for the discharge of a supervision order. 

Courts with jurisdiction to vary or discharge 

148. Section 16(11) provides that the courts having jurisdiction to vary and 
discharge supervision orders are the courts acting for the petty sessions area for 
the time being named in the order. 

Notifications of supervision orders 

149. Section 18(3) lists the persons required to be notified of the making, 
variation or discharge of a supervision order. 

Legal Aid 

150. The court may grant legal aid to a supervised person who is the subject 
of an application under section 15 (see paragraph 239). 



V CARE ORDERS 
General 

151. A care order may be made in care proceedings (section 1); in criminal 
proceedings (section 7) ; and on the discharge of a supervision order (section 15). 
(For interim orders see paragraphs 196-203). 

152. A care order commits the child to the care of the local authority in whose 
area it appears to the court making the order that the child habitually resides. 
If it appears to the court that he does not habitually reside in the area of a local 
authority, the court may commit to the care of any local authority in whose area 
it appears to the court that the offence was committed or the circumstances arose 
which led to the court proceedings ( section 20). 

153. Under section 20(3) a care order, unless it is discharged by a court or 
extended under section 21(1) (see paragraphs 162 and 168) ceases to have effect 
when the child attains the age of 18 or, if he had already attained the age of 16 
when the order was made, when he attains the age of 19. 

Powers and duties of local authorities under care orders 

154. The powers and duties of local authorities are governed by sections 11 
to 13 of the 1948 Act. Section 11 of the 1948 Act is substituted by section 27(1) 
of the 1969 Act; section 12 of the 1948 Act is modified by section 27(2) of the 
1969 Act; and section 13 of the 1948 Act is substituted by section 49 of the 1969 
Act. These three sections apply to all children in local authority care. The powers 
and duties of local authorities in relation to children subject to care orders are 
also governed by section 24 of the 1969 Act: this section does not apply to 
children received into care under section 1 of the 1948 Act. All the provisions 
mentioned above apply to children subject to an interim order (which is a form of 
care order) and to children remanded to the care of local authorities. 
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155. Section 12 of the 1948 Act places on local authorities a general duty to 
exercise their powers with respect to the child so as to further his best interests, 
and to afford him opportunity for the proper development of his character and 
abilities, and requires local authorities to make such use of facilities and services 
available to children in the care of their own parents as appears to the local 
authority reasonable. 

156. Section 27(2) of the 1969 Act modifies this general duty so far as it may 
appear to a local authority to be necessary to act inconsistently with it, in 
relation to a particular child, for the purpose of protecting members of the 
public. In general, the interests of children in care and of the public do not 
conflict; but the changes made by the 1969 Act will result in local authorities 
dealing with children who have not hitherto been their responsibility, (in 
particular those now sent to approved schools) and this provision makes clear 
that local authorities may take any necessary steps to protect the public, even if 
such steps may not appear to further the best interests of the child. 

157. Section 27(3) gives the Home Secretary power to require a local authority 
to comply with his directions in relation to a particular child. The power is 
restricted to circumstances where the Home Secretary’s intervention is, in his 
opinion, necessary in order to protect members of the public. This is essentially 
a reserve power and occasions for its use should be extremely rare. 

158. Section 24 of the 1969 Act places on the local authority to whose care a 
child is committed by a care order a duty to receive him into their care and, 
notwithstanding any claim by his parent or guardian, to keep him in their care 
while the order is in force. Section 24(2) gives the local authority the same powers 
and duties with respect to a child in their care by virtue of a care order as his 
parent or guardian would have had apart from the order. The local authority is 
also given power, subject to Regulations made under section 43 of the Act (on 
which separate advice is being issued), to restrict the child’s liberty to such extent 
as the authority consider appropriate. A person who has attained the age of 18 
will still be subject to this latter provision of section 24(2). 

159. Section 24(3) provides that a local authority shall not cause a person in 
their care by virtue of a care order to be brought up in any religious creed other 
than that in which he would have been brought up apart from the order. This 
equates the duty of a local authority in relation to a child subject to a care order 
with their duty, under section 3(7) of the 1948 Act, in relation to a child in care 
who is subject to a resolution under section 2 of that Act. 

160. Section 13 of the 1948 Act, as substituted by section 49 of the 1969 Act, 
deals with the way in which a local authority shall discharge their duty to 
provide accommodation and maintenance for a child in their care. This may be 
by boarding the child out with foster parents; by maintaining him in a com- 
munity home or a home provided by the Home Secretary under section 64 of the 
Act; by maintaining him in a voluntary home; or by making such other arrange- 
ments as seem appropriate to the local authority, including accommodation in 
an approved school while approved schools continue as such. The local authority 
are given power, similar to that which they had in relation to children subject to 
fit person orders, to allow a child in their care to be under the charge and control 
of a parent, guardian, relative or friend. This power may be used to provide a 
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trial period, at home or elsewhere, while the child remains legally in care, prior 
to a possible application to the court for the discharge of the order (see para- 
graph 162), 

Review and discharge of care orders 

161. Section 27(4) of the 1969 Act places on a local authority a duty to review 
the case of every child who has been in care throughout the preceding six months 
and in respect of whom during that period they have not held such a review. The 
review is to be held as soon as practicable after the expiry of the six month 
period. This provision applies to all children in care. If the child has been com- 
mitted to care by a care order, the local authority are required to consider in the 
course of the review whether to make an application for the discharge of the 
order. 

162. Section 21(2) empowers the court to discharge a care order on an appli- 
cation made by the local authority or the child. Section 70(2) enables such an 
application to be made on behalf of the child by his parent or guardian. Section 
21(6) gives jurisdiction to a juvenile court acting either for any part of the area of 
the local authority having the child in their care or for the area where the child 
habitually resides. Where the court discharges a care order (except an interim 
order) it may make a supervision order if the child has not attained the age of 18. 

163. Section 21(3) provides that, where an application for the discharge of a 
care order (other than an interim order) is dismissed, no further application for 
the discharge of the order may be made within three months except with the 
consent of the juvenile court. (For further applications for the discharge of an 
interim order, see paragraph 201). Section 21(4) gives a right of appeal to quarter 
sessions against the dismissal of an application to discharge a care order and 
against a supervision order made on the discharge of a care order. 

Visitors 

164. Suh-sections (5) to (6) of section 24 provide for the appointment of a 
“Visitor” for a child who has no parents or whose parents do not keep in touch 
with him and- give the Visitor the right to apply, on the child’s behalf, for the 
discharge of the order. A Visitor is to be appointed only for a child aged five or 
over who is accommodated in a community home or other establishment which 
he has not been allowed to leave during the preceding three months for the 
purpose of ordinary attendance at an educational institution or at work. This 
provision thus applies only to children who spend virtually ail their time in the 
home where they are accommodated, with very little contact with the world 
outside. “Ordinary attendance” means that if a child is in a home in which he 
receives his ordinary education he will fall within this provision even though he 
has occasional outings for educational purposes. A Visitor is not required to be 
appointed for all children in this situation, but only for such a child who has 
little or no contact with his parent or guardian. This test is satisfied if it appears 
to the local authority either that communication between him and his parent or 
guardian has been so infrequent that it is appropriate to appoint a Visitor for 
him, or that he has not lived with or visited or been visited by either of his 
parents or guardian during the preceding 12 months. The reference to “lived 
with” excludes, for example, a child who has been accommodated in a com- 
munity home which he has not been allowed to leave for the whole of the six 
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months during ’ which he had been in care, and lived with his parents before the 
care order was jmade. 

165. The Visitor must be a person satisfying such conditions as may be pres- 
cribed by the Home Secretary with a view to securing that he is independent of 
the local authority and unconnected with any community home. Separate 
guidance will be issued on the regulations made for this purpose. 

166. The Visitor’s duty is to visit, advise and befriend the child. This means 
that he will be doing some of the things which the child’s absent or ineffective 
parents might otherwise have done, visiting him, and discussing his case with the 
staff of the establishment and with the local authority. The Visitor is not con- 
ceived as an ancillary social worker, but as a voluntary worker comparable to 
the voluntary workers already used by some authorities, e.g. to visit children in 
long stay hospitals. The Visitor’s one formal power is his right to apply to the 
court, on behalf of the child, for the discharge of the care order. 

167. The Visitor is entitled to recover from the local authority who appointed 
him any expenses reasonably incurred by him for the purpose of visiting, advising 
and befriending the child, or exercising his power to apply to the court for the 
discharge of the order. His appointment as a Visitor ceases when the care order 
ceases to be in force ; or if he gives notice in writing to the local authority that he 
resigns the appointment; or if the authority give him notice in writing that they 
terminate his appointment. If an appointment is terminated, this does not affect 
a local authority’s duty to make a further appointment, if the conditions re- 
quiring a Visitor remain satisfied. 

Extension of care orders until nineteen 

168. Section 21(1) enables a juvenile court, on the application of a local 
authority to whose care a child is committed by a care order, to extend to the 
age of 19 a care order which would otherwise expire at 18. This may be done 
only if the child is accommodated in a community home or in a home provided 
by the Home Secretary and it appears to the court that, by reason of his mental 
condition or behaviour, it is in his interest or the public interest for him to be so 
accommodated after he attains the age of 18. 

169. The aim of this provision is to make it possible to continue treatment in 
a community home, in cases where this is likely to be completed within a further 
year but has not been completed at the 18th birthday. Where the possible ground 
for such an application is the child’s mental condition, the possibility of action 
under the Mental Health Act 1959 should be considered. This provision is 
intended to cover only a small number of difficult cases where up to a year more 
in a community home may make a crucial difference to the child s future , and it 
is not expected that the power will be used frequently. Sub-section (4) oj section 2 1 
gives a right of appeal to quarter sessions against the extension of a care order . 
The right to apply to a juvenile court for the discharge of the order continues 
after it has been extended. 

Removal to borstal 

170. Section 31 empowers the court to remove to borstal a person who has 
attained the age of 15 and who is subject to a care order and is accommodated m 
a community home or, during the interim period, in an approved schoo (see 

41 



Printed image digitised by the University of Southampton Library Digitisation Unit 



paragraph 3(2 ){a) of Schedule 3). Section 34(l)(f) gives power to raise the lower 
age for the operation of this section above the 15th birthday. It is expected that 
the minimum age for removal to borstal under this section will be the same as the 
minimum age at which a borstal sentence may be passed (see paragraph 80). As 
with the existing law on removal to borstal from approved schools, the consent 
of the Home Secretary is required before the local authority may bring a person 
before the court under this section. The section gives jurisdiction to any juvenile 
court. 

171. Section 31(2) provides that the court may order removal to borstal only 
if it is satisfied that the person’s behaviour is such that it would be detrimental to 
the persons accommodated in any community home for him to be accom- 
modated there. This test ensures that removal to borstal is only a last resort, for 
use in cases where the community homes system cannot cope with the person’s 
behaviour, others in the home where he is accommodated are suffering as a 
result, and a transfer to another community home would not resolve the situation. 

172. If the court is not in a position to decide whether to make an order, it is 
empowered, by section 31(4), to order detention for up to 21 days in a remand 
centre (but not in a prison). Section 3 1(5) provides for the extension of this period 
up to a maximum of eight weeks. If a remand centre is not available to the court, 
and the court is not in a position to decide whether to make an order, it will 
simply adjourn the case and the person will remain in the care of the local 
authority, 

173. Sub-section (6) applies to these proceedings the provisions of the 
Magistrates’ Courts Act 1952 and any other enactments relating to summary 
proceedings for an offence (other than provisions relating to remand or legal 
aid). This attracts, for example, the right of appeal to quarter sessions against 
the order. 

174. Section 31(3) deals with the period of detention in borstal where an order 
is made. The effect is that the person is not liable to be detained in borstal 
beyond the day on which the care order would have expired. 

Legal aid 

175. The court has power to grant legal aid for the purposes of an application 
for the discharge of a care order (paragraph 162), of an appeal against the dis- 
missal of such an application (paragraph 163), of an application for the extension 
of a care order (paragraph 168), of an appeal against the granting of such an 
extension (paragraph 169), of an application for removal to borstal (para- 
graph 170) and of an appeal against an order for removal to borstal (paragraph 
173). See also paragraph 239 relating to legal aid generally. 

VI MISCELLANEOUS AND PROCEDURAL PROVISIONS 
Care proceedings 

Institution of proceedings: persons attending court 

176. Caie proceedings will normally be instituted by notice given under the 
statutory rules. (See paragraphs 180-188 for cases where it is necessary to detain 
the child). Subsection (4 ) of section 2 enables a summons or warrant to be issued 
for the purpose of securing the attendance of the child before the court where 
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formal process is desirable. But a warrant may only be issued when the court is 
satisfied that a summons cannot be served, or that a summons has been served 
but has failed to secure attendance, or that the child failed to attend an adjourned 
hearing of which he had reasonable notice after having attended on a previous 
occasion. Where possible a warrant would then be executed on the day fixed 
for the further hearing; where it has to be executed earlier, section 2(5) provides 
for the detention of the child in a place of safety for not more than 72 hours* if he 
is not brought before the court for the hearing within 72 hours he must be 
brought before a justice, who may direct his release or make an inter im order 
(see paragraph 188 for places of safety and paragraphs 196-203 for interim orders). 

177. Subsection (9) of section 2 enables the court to direct that care pro- 
ceedings be begun and continued in respect of a child under five without the 
child s being before the court. The court is required to give the parent or 
guardian an opportunity to be heard before giving such a direction. Persons 
instituting care proceedings in respect of children under five will wish to consider 
whether to seek such a direction, and to ascertain whether the child’s parents or 
guardian wish him to be present (e.g. to show that he has been well cared for). 

1 78. Care proceedings cannot be begun unless the person bringing them has 
given notice to the appropriate local authority (except where the proceedings 
are brought by that authority, see paragraphs 99-100) and in relation to a child 
above the age specified for the purposes of section 34(2) (see paragraph 100) to a 
probation officer (paragraphs 103 and 104). Care proceedings are begun when 
the child is fust hi ought before the court (section 2(14)) or, in the case of a child 
under five who is not beiore the court, at the time the direction is given (section 
2(9)). It may be necessary to establish the day on which the proceedings are 
begun e.g. in connexion with the limitation on the time for bringing proceedings 
for an offence (see paragraph 45). 

179. The court has power, under section 34 of the 1933 Act, which remains 
in force, to require the attendance of parents or guardians at the hearing. 
Subsection (6) of section 2 enables a summons or warrant to be issued to secure 
the attendance of a witness in care proceedings. 

Detention and places of safety 

180. Section 28 confers powers to detain a child and take him to a place of 
safety. These replace the corresponding powers previously contained in sections 
10(2), 26(6) and 67 of the 1933 Act, and also replace section 23(1) of the 1963 
Act insofar as it dealt with the power of detention under a justice’s authority. 

181. Section 28(1) empowers a justice to give authority for a child under 17 
to be detained and taken to a place of safety if satisfied that the applicant has 
reasonable cause to believe that one of the primary conditions in section l(2)(a) 
to (<?) is satisfied in respect of the child, or that a court would find condition (b) 
satisfied or that the child is about to leave the country in contravention of the 
law about juvenile entertainers going abroad. The child may be detained in a 
place of safety for the period specified in the authority, which may not exceed 
28 days. (As to further detention, see paragraph 186). 

182. Section 28(2) gives a constable power to detain a person under 17, 
without the authority of a justice, if he has reasonable cause to believe that any 
of the primary conditions in section l(2)(a) to (d) is satisfied or that an offence 
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is being committed under section 10(1) of the 1933 Act (which penalises a 
vagrant who takes a child from place to place). The education condition is 
omitted because (except in the case of the children of vagrants) failure to attend 
school is not a situation which requires immediate removal; there was no power 
for a constable to detain in those circumstances under the old law. Condition 
if) (the offence condition) is omitted because existing powers to arrest a child 
without warrant are in no way affected by the 1969 Act. Section 4 enables the 
minimum age for prosecution to be raised but not the age below which children 
are considered incapable in law of committing offences, so the powers of 
constables to arrest children remain the same as hitherto. 

1 83. Section 28(3), and section 34 of the 1933 Act as amended by paragraph 3 
of Schedule 5, place on a person who detains or arrests a child the duty to inform 
the child’s parent or guardian. These provisions are more specific than the 
previous law, which required such steps as were practicable to be taken to inform 
a parent or guardian of the arrest or detention, but did not say who should do 
this. Section 28(3) also adds a duty to inform the person detained and the parent 
or guardian of the reason for the detention. In relation to children taken to 
places of safety, section 28(3) replaces section 34(2) of the 1933 Act (in which the 
reference to taking to a place of safety is repealed by Schedule 6); section 34(2) 
continues to apply to children under 17 who are arrested. 

184. Sub-section (4) of section 28 provides that a police officer (who must be 
an inspector, or the officer in charge of a police station) must enquire info the 
case of a child or young person detained by a constable under sub-section (2) 
or a child arrested without a warrant otherwise than for homicide, and must 
arrange for his detention in a place of safety if he is not released. “Police officer” 
is defined in section 70(1) as a member of a police force. This means a member of 
a force established under the Police Act 1964 and does not include constables of, 
for example, the railway police. Such constables have a duty to see that the case 
is enquired into by a police officer who is a member of a police force. This sub- 
section will not apply to children who are arrested without warrant while the 
minimum age for prosecution remains the 10th birthday. On the raising of the 
minimum age for prosecution, subsection (4) will apply to children aged 10 but 
under the minimum age for prosecution who are arrested without warrant, 
except those arrested for homicide, who will remain liable to prosecution. Section 
34(1 )(a) enables the Home Secretary to specify an age below which section 28(4) 
is to apply, and when section 4 comes into force this age will be the same as the 
age specified for the purposes of section 4. Children of prosecutable age who 
are arrested will be dealt with under section 29 (see paragraph 207). This is 
because, in the case of children under prosecutable age, or children under 17 
detained under section 28(2), any subsequent proceedings will be pare pro- 
ceedings and any further detention will be authorised by an interim order, 
whereas any proceedings against children of prosecutable age may be criminal 
proceedings, in which case any further detention would be by way of remand in 
custody. It is necessary, therefore, to restrict the operation of section 28 to situa- 
tions in. which any proceedings subsequently taken can only be care proceedings, 
and to apply section 29 to situations which may be followed by criminal pro- 
ceedings. 

185. Sub-section (5) of section 28 makes it unlawful for a child or young 
person detained by a constable under sub-section (2), or a child arrested without 
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a warrant otherwise than for homicide, to be detained for more than eight days. 
(As to further detention see paragraph 186). Sub-section (5) also confers a new 
right on the child, to apply to a justice for release during the period of eight days. 
Section 70(2) enables such an application to be made by a parent or guardian on 
the child’s behalf. 

186. If detention beyond the period of 28 days or less authorised by a justice 
under section 28(1), or beyond the period of eight days allowed under section 
28(5), is considered necessary, application may be made to a court or justice, 
under sub-section (6), for an interim order. Sub-section (1) of section 22 (see 
paragraph 198) sets out the circumstances in which a juvenile court or justice 
may make an interim order in the absence of a child. This provision does not 
apply to interim orders made by adult magistrates courts but it would seem 
reasonable to apply the same criteria in such cases. 

187. Section 23 of the 1963 Act (as amended by paragraph 48 of Schedule 5 
and by Schedule 6) will continue to apply to persons detained under a warrant 
issued under section 40 of the 1933 Act or an order under section 7 of the 
Children Act 1958 or section 43 of the Adoption Act 1958. 

Definition of place of safety 

188. “Place of safety” is defined in section 107 of the 1933 Act, as amended by 
paragraph 12 of Schedule 5, as a community home provided by a local authority 
or a controlled community home, any police station, or any hospital, surgery, or 
any other suitable place the occupier of which is willing temporarily to receive 
the child. This last part of the definition enables remand homes to be used as 
places of safety during the interim period before they become community homes. 
Section 51 of the 1948 Act, as amended by paragraph 20 of Schedule 5 and by 
Schedule 6, requires local authorities to make provision in community homes 
provided by them, and in controlled community homes, for the reception and 
maintenance of children removed to a place of safety under sections 2(5), 16(3) or 
28 of the 1969 Act. An assisted community home is covered by the definition of a 
place of safety, but there is no duty on the responsible organisation to provide in 
such a home for the reception and maintenance of children and the consent of 
the occupier has to be obtained to its use as a place of safety. 

Venue and remittal 

189. As in the previous law, the Act contains no restriction on the juvenile 
court before which care proceedings may be begun. This applies to care pro- 
ceedings for an offence and there is no restriction, corresponding to that in 
criminal proceedings, on the venue for proceedings. They may be begun in any 
juvenile court. So far as practicable it is desirable to begin proceedings in the 
juvenile court for the area where the child resides. The need to consider the care 
or control test means both that, before proceedings are decided on, information 
will be necessary about the child’s home situation and that, at the hearing, local 
evidence as to this situation is likely to be required. 

190. There may be circumstances where it is necessary to bring care pro- 
ceedings in a court other than the child’s home court, e.g. where he is detained 
and not released and it is necessary to apply for an interim order (see paragraphs 
196-203); or where an offence has been committed some way from the child’s 
home and it would be difficult for witnesses to travel, or several children from 
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different areas are all involved in the offence. This necessity should, however, 
arise only where the circumstances leading to the proceedings occurred at an 
appreciable distance from the child’s home. For example, if care proceedings 
were brought in respect of an offence alleged to have been committed a few miles 
from his home they could be brought in the court for his home area. 

191 . If a child is brought before a court which acts for an area other than that 
in which he resides, section 2(11) requires that court to direct that the child be 
brought before his home court, unless it dismisses the case. This is because the 
home court should be in a better position to assess the child’s home situation, 
and the likely efficacy of any remedial measures short of a court order, than a 
more distant court; and the local court is also more convenient for the atten- 
dance of the child’s parents— which may be very important— and of local 
witnesses. Where, however, the offence condition is alleged, section 3(5) 
empowers the first court to determine whether the offence condition is satisfied 
before it decides whether to remit or to dismiss the case. If it finds that the 
offence condition is satisfied, and remits the case, this finding is binding on the 
court to which the case is remitted, which is then concerned solely with whether 
the care or control test is satisfied and, if so, what order to make. In such a case 
the first court should send to the court to which the case is remitted a certified 
copy of the order relating to the finding required by the statutory rules. 

192. Where a case is remitted, the court for the child’s home area will have to 
consider all the evidence relating to the case so as to decide whether to make an 
order. Where the remitting court has found the offence condition satisfied, 
however, the child’s home court will not have to consider whether that condition 
is satisfied because the finding of the first court will be binding on it. This is not 
to say that evidence about the circumstances of the offence cannot be presented 
to the home court as part of the evidence to satisfy the care or control test. Care 
proceedings cannot be brought at all unless the person bringing them reasonably 
believes that one of the primary conditions and the care or control test are both 
satisfied. The Act preserves the possibility of starting proceedings in a court 
other than that for the child’s home area but not in the expectation that this 
court will be presented with all the evidence which must in any event be presented 
to the child’s home court. The first court’s power to dismiss the case is intended 
as a safeguard, in case it should be satisfied, on the evidence put before it, that 
the grounds for making an order could not in any event be established; and this 
power will cover cases where the first court determines that the offence condition 
is not satisfied so that the whole proceedings necessarily fall. It is expected that, 
in the normal case, the person bringing the proceedings will present to the first 
court evidence sufficient to satisfy it that the proceedings have been properly 
brought on adequate grounds and that, if satisfied of this, the court will then 
remit the case without hearing all the supporting evidence. 

193. Where the first court remits to the home court under section 2(1 1) it may 
allow the child to return home, and inform the local authority for the area in 
which the child resides, or it may make an interim order if it considers that the 
child should be in the care of a local authority until the hearing at the home court. 

194. Such an interim order may commit the child to the care either of the 
local authority in whose area it appears to the court that the child resides or of 
the local authority in whose area it appears to the court that the offence was 
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committed or the circumstances arose (see section 20(2 ){b)). The power to com- 
mit to the latter authority is intended to cover special contingencies, and it will 
usually be preferable to name the local authority for the area in which the child 
resides and in which the court hearing will take place. If the child cannot im- 
mediately be received by that authority, section 20(4) is authority for his detention 
by another authority meanwhile. 

195. Where the court does not make an interim order and notifies the local 
authority for the area in which the child resides, that authority has a duty to 
bring the child within 21 days before a juvenile court acting for that area. (As to 
the means of securing the child’s attendance, see paragraph 176). 

Interim orders 

196. Section 2(10) gives the court power to make an interim order if it is not 
in a position to decide what order to make. The power under section 2(11) to 
make such an order when remitting a case is dealt with in paragraphs 193-194. 

197. In the majority of cases it should be possible, as a result of the investiga- 
tions and consultations before care proceedings are instituted, to provide the 
court with sufficient information at the first hearing to enable it to come to a 
decision what order, if any, to make. The need for adjournments for further 
information should therefore be limited. Where an adjournment is required, the 
court may simply adjourn the proceedings and allow the child to return home in 
the meantime. The power to make an interim order is available for cases where, 
for instance, the court considers that this is necessary in the child’s own interests, 
or needs information which can be obtained only if an interim order is made. 

198. Section 20 defines an interim order as a care order expiring within 28 days 
or within such shorter period as may be specified in the order. Such an order can 
be made only where the child is present before the court, except where the court 
is satisfied that he is under the age of five or cannot be present by reason of illness 
or accident {section 22(1)). The local authority to whose care the child is com- 
mitted by the order is required by section 22(2) to bring the child before the court 
on the expiration of the order, or at such earlier a time as the court may require, 
unless the court directs that, by reason of the fact that the child is under the age 
of five or by reason of illness or accident, this need not be done. 

199. The local authority named in the order must be either the authority in 
whose area the child or young person habitually resides, or the authority in whose 
area any offence was committed, or any circumstances arose, giving rise to the 
order. Except where an interim order is made on the remittal of a case to the 
court acting for the child’s home area (see paragraphs 192-194) or where the 
child has no habitual residence, the child will be before a court acting for the area 
in which he habitually resides and the local authority for that area would be the 
appropriate authority to name. 

200. Section 22(3) gives power to make a further interim order. 

201. Section 21(2), which enables a juvenile court to discharge a care order on 
the application of the child or young person (or under section 70(2), on the 
application of his parent or guardian), applies also to interim orders. If the 
application is dismissed section 21(3) provides that no further application for 
the discharge of an interim order can be made without the consent of a juvenile 
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court, although application can be made to the High Court (see the next 
paragraph). 

202. Section 21(4), which gives a right of appeal to quarter sessions against a 
refusal to discharge a care order, applies also to a refusal to discharge an interim 
order. But since quarter sessions may not sit before the interim order expires, 
section 22(4) empowers the High Court, on the application of the child or young 
person (or, under section 70(2), of his parent or guardian) to discharge an 
interim order on such terms as the court thinks fit. Separate advice will be issued 
on the High Court Rules regulating this procedure, which will be comparable to 
the existing procedure whereby a person remanded in custody may apply to the 
High Court for bail. 

203. An interim order is a care order, and the local authority have power, 
under section 13(2) of the 1948 Act (as substituted by section 49) to allow a 
person subject to a care order (including an interim order) to be under the charge 
and control of a parent, guardian, relative or friend. Section 22(4) provides that 
if the High Court refuses an application to discharge an interim order, the local 
authority shall not exercise this power except with the consent and in accordance 
with any directions of the High Court. 

Committal to remand centres 

204. Sub-section (5) of section 22 enables the court, in certain circumstances, 
to commit a child who has attained the age of 14 to a remand centre instead of 
making an interim order; and section 34(1 )(/) empowers the Home Secretary to 
fix a higher age than 14 for the purposes of section 22(5). 

205. An order committing to a remand centre may be made only if the court 
certifies that the young person is of so unruly a character that he cannot safely 
be committed to the care of the local authority, and the court has been notified 
by the Home Secretary that a remand centre is available for the reception from 
the court of persons of his class or description. The previous law permitted 
“depraved” as well as unruly children to be sent to remand centres ; this provision 
has not been retained. Section 22(5) also enables an order committing to a 
remand centre to be made where the young person is already subject to an 
interim order, but only on the application of the local authority named in the 
interim order and only for a period not extending beyond the date on which the 
interim order would have expired. 

206. No courts have so far been notified that a remand centre is available to 
them, the establishments at present known as remand centres being, in law, 
prisons, and section 22(5) is not in effective operation. 



Criminal proceedings 

Arrest and detention 

20/. Section 29 deals with the release or further detention of young persons 
who are arrested, and re-enacts, with modifications, the previous law in section 
32 of the 1933 Act. In terms it applies to young persons arrested for any offence, 
and to children under 14 arrested for homicide, but an order will be made under 
section 34(l)(c) to apply this section also children under 14 who remain liable to 
prosecution. On 1 January 1971 it will thus apply to children aged 10 upwards. 
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In paragraphs 207-216 references to a “young person 5 ’ include a child under 14 
who is liable to prosecution. 

208. Section 29(1) re-enacts the earlier law, with two modifications First one 
of the former grounds for detention (that it is necessary in the young person’s 
inteiests to remove him. from association with any reputed criminal or prostitute) 
has been broadened to permit detention in his interests generally. It is not 
intended that detention should be more common, but the earlier law did not 
permit detention in some circumstances where it may be desirable, e.g. where the 
young person is a long way from home and it is not possible for him to return 
home, or for his parents to collect him, on the day of arrest. Second, there is no 
requirement for recognisances to be taken, except where the arrest is in pur- 
suance of a warrant (see paragraph 209). Where there is an arrest without a 
warrant the power in section 38(2) of the Magistrates’ Courts Act 1952, to take 
recognisances for the young person to report to a police station if and when 
required, will remain available. 

209. Section 29(2) deals with arrests with a warrant. It permits the recog- 
nisance of the young person or his parent or guardian to be taken, and the 
provision of the previous law (in section 25(2) of the 1963 Act) permitting the 
recognisance of a parent or guardian to be conditioned for his own attendance 
at the hearing is retained. (See paragraph 215 on informing a parent or guardian 
of an arrest). 

210. Section 29(3) re-enacts the previous law (in section 32 of the 1933 Act) 
but instead of requiring the police officer to cause the young person to be detained 
in a remand home it requires him to make arrangements for the young person to 
be taken into the care of the local authority and detained by them. Local authori- 
ties are required, by section 51 of the 1948 Act, as amended by paragraph 20 
of Schedule 5, to make provision for the reception and maintenance of such 
young persons. It will probably be convenient for the police and local authorities 
to make standing arrangements as to the places to which young persons detained 
under section 29 should be taken. The exception to the requirement in the earlier 
law (that it is inadvisable to detain the young person in a remand home by reason 
of his health) is omitted because the local authority will have power to arrange 
for his accommodation wherever is most suitable, including a hospital. 

211. Section 29(4) is linked to section 5 and will not come into force on 
1 January 1971. 

212. Section 29(5) re-enacts the previous law (in section 22 of the 1963 Act) 
and requires a young person who is arrested and is not released to be brought 
before a magistrates’ court within 72 hours from the time of his arrest, unless 
within that period a police officer not below the rank of inspector certifies 
to a magistrates’ court that by reason of illness or accident he cannot be brought 
before a court within that period. 

213. Section 29(6) deals with the situation where a young person is brought 
before a magistrates’ court and the court does not proceed forthwith to enquire 
into the case (as it might where a decision to prosecute had been taken within 
the 72 hours and the court before which the young person is brought is a juvenile 
court). The court is required to consider whether the circumstances in sub- 
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section (1) of section 29 apply, and if it concludes that they do not, to release 
the young person in the same way that the police would have done had the 
police come to that conclusion. If the court considers that the circumstances 
do apply it is required to remand the young person. The remand may be in 
custody or on bail. Remand on bail may be appropriate, for example, if the court 
considers that the young person is likely to appear only if recognisances are 
taken. 

214. Subsection (6) also makes provision, similar to that in section 18 of the 
Criminal Justice Act 1967 in relation to persons of 17 and over, requiring the 
court to inform an unrepresented young person who is remanded in custody 
of his right to apply to the High Court for bail. 

215. Section 34(2) of the 1933 Act, as amended by paragraph 3 of Schedule 5, 
requires the person who arrests a young person to take such steps as may be 
practicable to inform at least one of his parents or guardians. The amendment 
made by Schedule 5 makes it clear that the responsibility for ensuring that the 
parent or guardian is informed rests upon the person making the arrest. 

Process 

216. The Act does not alter the law relating to the technical means of initiating 
the prosecution of young persons and it will remain possible in law to charge 
a young person. 

Committal for trial and summary trial 

217. Section 6 deals with the trial of offences other than homicide. Subsection 
(1) restricts the committal for trial of persons under 17 to two cases, apart from 
homicide. 

(a) Where a young person (not a child under 14) is charged with an offence 
punishable with 14 years imprisonment or more and the court considers 
that if he is found guilty an order under section 53(2) of the 1933 Act 
(i.e. an order for detention for up to the maximum term of imprisonment) 
ought to be possible. 

( b ) Where a young person or a prosecutable child is jointly charged with a 
person who is 17 or over and the court considers that it is necessary in the 
interests of justice to commit them both for trial. 

In either case, the court has to be satisfied that there is sufficient evidence to put 
the accused on trial. 

218. The principle behind sub-section (1) is that jury trial of a person under 17 
should be possible only where there is a liability to an exceptional sentence (an 
order under section 53 of the 1933 Act) or where trial jointly with an adult is 
necessary in the interests of justice. Subsection (2) accordingly makes conse- 
quential amendments to sections 18 and 25 of the Magistrates’ Courts Act 1952 
(which deal with the trial on indictment of “hybrid” offences and with the right 
to claim jury trial for certain summary offences) so that these provisions apply 
from the age of 17 instead of from the age of 14. 

219. Section 6(3) relates to the orders available to a juvenile court on trying 
an indictable offence summarily. It preserves the previous powers to impose 
fines, and empowers the court to make any order available to it in relation to an 
offence punishable in the case of an adult with not more than three months im~ 
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prisonment. The reference to three months imprisonment repeats the provision 
previously contained in section 20(5) of the Magistrates’ Courts Act 1952; its 
effect is that where a young person reaches the age of 17 in the course of juvenile 
court proceedings and is finally dealt with when he is aged 17 he cannot receive 
a detention centre sentence in excess of three months. A complete list of the 
orders available to a court in criminal proceedings, both under the Act and 
under earlier enactments, is in paragraph 77. 

Remand 

220. The remand of young persons, and of children who are liable to prose- 
cution continues to be governed by the provisions of the Magistrates’ Courts 
Act 1952. Remand may be in custody or on bail. (See paragraphs 222-227 on 
the places to which children and young persons may be remanded). 

221. In the case of persons of 17 or over, remand in custody is restricted 
by section 18 of the Criminal Justice Act 1967. The criteria in that section are 
not apt for juveniles but it is desirable that custodial remands should be 
avoided wherever possible. In deciding whether it is necessary to make an 
exception from the normal rule of remand on bail, courts may wish to have in 
mind whether the criteria in paragraphs (i) and (ii) of section 29(1) of the Act are 
satisfied, and whether the court requires information which could not be 
obtained by a remand on bail. 

Place of remand, committal for trial or committal for sentence otherwise than on 

hail 

222. Section 23 replaces section 27 of the Criminal Justice Act 1948 insofar 
as that section deals with persons under the age of 17. (A new section 27 of the 
1948 Act, confined to persons of 17 but under 21, is substituted by paragraph 
24 of Schedule 5). Section 23 deals with children charged with homicide and 
young persons, and will be applied by an order under section 34(1 )(c) to all 
children liable to prosecution for offences other than homicide. 

223. As a result of Part II of the Act, remand homes and special reception 
centres will cease to exist as legally distinct categories of homes and will become 
community homes, and in place of the previous legal requirements to remand or 
commit young persons to specified categories of establishment, section 23(1) 
provides that a young person who is remanded or committed for trial or sentence 
and is not released on bail shall be committed to the care of the local authority 
for the area in which he habitually resides or for the area in which the offence was 
committed. It is then for that authority to decide how he shall be accommodated. 

224. Section 23(2) provides for the remand or committal for trial or sentence 
of unruly young persons to a remand centre or prison; the previous provisions 
for “depraved” as well as unruly young persons to be remanded to remand 
centres or prisons are not retained. This provision does not apply to children 
under 14 who may be prosecuted. Section 34(l)(e) empowers the Home Secretary 
to specify a minimum age higher than 14 for the purposes of section 23(2). 

225. Section 23(3) empowers a court, on the application of the appropriate 
local authority, to vary an order committing to the care of the local authority 
by substituting an order committing to a remand centre or prison if it certifies 
that the young person is unruly. 
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226. Section 23(4) deals with committal to quarter sessions with a view to a 
sentence of borstal training. It preserves the effect of section 28 of the 
Magistrates’ Courts Act 1952 (as amended by the Criminal Justice Act 1961) 
which provides that a person committed with a view to a borstal sentence shall 
be committed to a remand centre, if one is available, or to a prison. 

227. Section 105(5) of the Magistrates’ Courts Act 1952 provides that a period 
of remand not exceeding three clear days may be to the custody of a constable. 
Section 23(5) amends this provision by substituting 24 hours for three days. It is 
undesirable that juveniles should be detained in police custody for any length of 
time, but situations may arise where an overnight detention in police custody 
is inevitable — for example in one of the less populous parts of the country 
where there is no suitable accommodation within easy travelling distance of the 
court. 

Remittal 

228. A number of young persons and of children who are liable to prosecu- 
tion, will continue to appear before adult magistrates’ courts because they are 
jointly charged with an adult. It is desirable that, where there is a finding of 
guilt, the adult court should then normally remit the case for disposal to the 
juvenile court, which has much greater experience of dealing with those under 
17. On the other hand, it would be wasteful of time and resources to remit to a 
juvenile court all those cases which could properly be dealt with by a fine, an 
order for compensation, a discharge or an order binding over the parents, or 
in the case of a traffic offence, a disqualification from driving or endorsement. 
Section 7(8) accordingly requires an adult magistrates’ court to remit the case 
to a juvenile court, unless it makes one of these disposals, on finding guilty of 
an offence a person under 17 or who was under 17 when the proceedings were 
begun. 

229. Section 7(8) requires the adult magistrates’ court in such cases to exercise 
its power to remit under section 56 of the 1933 Act, which will accordingly apply 
to such remittals. Sub-section (3) of section 56 enables the court to give such 
directions as appear to be necessary with respect to the custody of the offender, 
or for his release on bail, until he can be brought before the juvenile court. 
Courts may wish to use the remand procedure for this purpose. If there is no 
release on bail, remand would be in accordance with section 23 of the 1969 Act, 
if the person was under 17, or with section 27 of the Criminal Justice Act 1948 
if he had reached the age of 17 since the proceedings were begun. 

Enforcement of fines and compensation 

230. Section 55 of the 1933 Act, as amended by paragraph 5 of Schedule 5, 
continues to apply to fines and compensation ordered to be paid in criminal 
proceedings. {Schedule 6 repeals the references to children in section 55 but this 
repeal will not be brought into effect on 1 January 1971). Where an order is made 
under section 55 of the 1933 Act that the sum shall be paid by the parent or 
guardian, it may be recovered in the same way as if the parent or guardian had 
been convicted of the offence. 

231. If an order under section 55 is not made, the sum can only be enforced 
against the child or young person. This may be done by attachment of earnings 
in accordance with the provisions of the Criminal Justice Act 1967. Under the 
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earlier law it was also possible to commit to a remand home or detention centre 
(according to the period of the committal) or make an attendance centre order, 
in default of payment. Section 7(4) and paragraph 6 of Schedule 4 withdraw the 
power (which was little used) to make a detention centre order or attendance 
centre order, or commit to a remand home, in default of payment by a young 
person. An order that the parents or guardian shall pay will be the appropriate 
means for securing payment in the case of a young person who is still at school. 
If he is working, attachment of earnings will remain possible. Committal in 
default, on reaching the age ol 17, will remain as an ultimate sanction to prevent 
evasion of the payment of fines imposed on young persons of 16. 

Provisions affecting both care and criminal proceedings 

Persons who attain the age of seventeen during the proceedings 

232. Paragraph 49 of Schedule 5 amends section 29(1) of the 1963 Act. That 
section provided that where a person attained the age of 17 before the con- 
clusion of care, protection or control proceedings the court could continue to 
deal with the case and make any order which it could have made if he had not 
attained that age. In criminal proceedings the court has a similar power to 
continue to deal with the case (section 48 of the 1933 Act) but in Hamlyn v. 
Pearce [1962] 2 Q.B. 346 the Divisional Court held, with some reluctance, that 
this power did not include the making of an approved school order or fit person 
order after the person had attained the age of 17. The amendment to section 
29(1) of the 1963 Act applies this provision to proceedings for an offence as well 
as to care proceedings under section 1, and enables a court to make a care 
order or supervision order where a young person attains the age of 17 during 
the course of either care or criminal proceedings. (See also paragraph 219). 

Publication of names 

233. Sub-section (1) of section 10 makes three changes in section 49 of the 
1933 Act, which restricts the publication of identifying particulars of children 
and young persons concerned in proceedings before juvenile courts and (as 
extended by section 57 of the 1963 Act) in appeals from such proceedings. 

234. Section 49 of the 1933 Act applied only to persons under 17, and did 
not restrict publication of the names of those aged 17 and over concerned in 
proceedings before juvenile courts, e.g. proceedings relating to a probation order 
or supervision order made by a juvenile court or applications for the discharge 
of a fit person order. Paragraph (a) of sub-section (1) of section 10 extends the 
restrictions in section 49 to all persons who have attained the age of 17 but not 
18 in respect of whom proceedings are brought in a juvenile court. It also 
extends these restrictions to all persons, of whatever age, in respect of whom 
proceedings are brought in the juvenile court under Part I of the 1969 Act. The 
restrictions are thus applied to those who attain the age of 17 during the course 
of the proceedings (see paragraph 232); to proceedings in the juvenile court in 
connexion with supervision orders; to applications under section 21(1) and (2) 
for the extension or discharge of a care order; and to proceedings under section 
31(1) for the removal to borstal of a person subject to a care order. The restric- 
tions are applied, by section 57 of the 1963 Act, to appeals from all these proceed- 
ings. 
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235. Paragraph (b) of section 10(1) extends the restrictions in section 49 of the 
1933 Act to proceedings in an adult magistrates’ court under section 15 or 16 of 
the Act (see paragraphs 141-143) i.e. to proceedings relating to supervision 
orders in respect of persons who have attained the age of 18. Other proceedings 
in adult magistrates’ courts are not subject to any such restrictions; and, to 
ensure that any press reporters in the court are made aware of cases to which 
these restrictions apply, sub-section (2) of section 10 requires the court to 
announce, in the course of the proceedings, the fact that these restrictions apply 
to that case. The restrictions, and the requirement on the court to make an 
announcement, apply also to appeals from proceedings under sections 1 5 and 1 6. 

236. Paragraph (c) of section 10(1) amends the grounds on which the require- 
ments of section 49 may be dispensed with. The section now provides that if the 
court, or the Home Secretary, is satisfied that it will be appropriate to do so for 
the purpose of avoiding injustice to a child or young person, the requirements of 
section 49 may be dispensed with in relation to him. Previously the grounds on 
which these requirements could be dispensed with were that it was in the interests 
of justice to do so. The new wording is restricted to situations where publicity is 
desirable to avoid injustice to the child (e.g. if he had attended court as a witness, 
to scotch rumours that he was the defendant). 

237. Section 10(3) provides that a notice displayed in pursuance of section 4 
of the Criminal Justice Act 1967 shall not include the name or address of any 
child under 17, unless the justices are of the opinion that the name should be 
mentioned in the notice for the purpose of avoiding injustice to him. Section 4 
of the 1967 Act had been interpreted as requiring the inclusion in the notice of 
the name of a child committed for trial or discharged, or the inclusion in the 
statement of the charge of the name of a child against whom the offence was 
alleged to have been committed. The amendment makes clear that the name of 
a child under 17 may be included in the notice only so as to avoid injustice to 
him. 

238. Paragraph 53 of Schedule 5 amends section 57 of the 1963 Act (which 
deals with the application to Scotland of the restrictions on publicity about 
juvenile court proceedings in England and Wales, and vice versa). This is 
necessary because the law on these restrictions is no longer the same on both 
sides of the border. The effect of the amendment is to make it an offence for a 
newspaper circulating in Scotland to report something about English or Welsh 
court proceedings if it is an offence for a newspaper circulating in England or 
Wales to do so, and an offence for a newspaper circulating in England or Wales 
to report something about Scottish court proceedings which would be an offence 
for a newspaper circulating in Scotland to report. 

Legal aid 

239. Schedule 1 to the Act amends the Criminal Justice Act 1967 so as • 

(a) to apply the criminal legal aid system to care proceedings, so that legal aid 
may be granted by the court; and 

(b) in the case of children under 16, in both criminal and care proceedings, 
to enable the court to order a contribution to be paid by the parent. 

Explanatory leaflets and application forms are being prepared and- Will be 
available to the police, local authorities and the NSPCC. It is hoped that every 
person instituting criminal proceedings against a child, or any proceedings under 
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the Act hi relation to a child, will make sure that the child (if he is old enough to 
understand) and his patents or guardian are aware of their right to apply for legal 
aid. It is not necessary to wait until the appearance in court to make the applica- 
tion. An application may be made to the clerk to the justices or, in the case of an 
appeal to quarter sessions, to the clerk of the peace, in advance of the hearing. 

Conveying children to and from court 

240. The existing arrangements for conveyance by the police and prison 
service to remand centres, borstals, prisons and detention centres will continue. 

241. Apart from these cases, children will be committed to the care of the 
local authority, whether by a care order or an interim order or on remand, and 
the authority will be responsible for the child under the order or warrant.’ It is 
desirable that, so far as possible, they should take over responsibility for the child 
at the court premises, but this will not always be possible. Local authorities will 
not be in a position for some time to take over all the conveying work now done 
by the police and, even in the long run, there will remain cases where the child is 
so unruly that the assistance oi the police is required to control him or her or to 
prevent absconding, or where there is no local authority representative at the 
court who can receive the child, e.g. if the order is made by a court other than 
the juvenile court for the child’s home area. Separate advice is being issued on 
the arrangements that might be made in such circumstances. 

Absentees 

242. Section 32(1) provides for the apprehension of absentees. It extends to 
Scotland, Northern Ireland and the Channel Islands, and provides also for the 
apprehension in Great Britain and the Channel Islands of absentees from 
Northern Ireland. (The Isle of Man has separate legislation enabling absentees 
to be apprehended there). 

243. Subsection (l)(a) applies to children subject to care orders (including 
interim orders) and children remanded to the care of a local authority. Sub- 
section (l)(b) and (c) applies to two circumstances not covered by the earlier 
law— children taken to a place of safety which is a community home provided 
by a local authority or a controlled community home, and children in the care 
of a local authority under arrangements made in pursuance of section 29(3) 
following arrest. 

244. In relation to children in the care of local authorities in England and 
Wales, section 32(1) provides for the arrest by a constable without warrant of a 
child who is absent from premises at which he is required by the local authority 
to live. This includes a child who, having been allowed by a local authority to 
be under the charge and control of a parent, guardian, relative or friend, and the 
authority having determined that he should no longer be allowed to remain 
under that person’s charge and control, is absent from premises at which the 
authority now require him to live. The subsection requires a child who is arrested 
to be conducted, at the expense of the local authority, to the premises at which 
he is required by them to live or to such other premises as they may direct. It 
will be the responsibility of the authority to arrange this. If they are unable to 
convey the child themselves they may ask the police to clo so at their expense. 
Subsection (4) defines “constable” in relation to the United Kingdom, Jersey and 
Guernsey for the purposes of section 32(1). 
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245. Section 32(2) is similar to subsection (5) of section 82 of the 1933 Act, 
which applied only to absconders from approved schools. It extends to Northern 
Ireland but not to Scotland. It empowers a magistrates’ court to require a person, 
who is believed to be able to produce an absentee, to do so; and, if the person 
fails without reasonable excuse to comply with such a requirement, to fine him 
up to £20. 

246. Section 32(3) makes it an offence for a person knowingly to compel, 
persuade, incite or assist a child to become or continue to be an absentee as 
defined in subsection (1). It extends also to Scotland and Northern Ireland. 

Cross border arrangements 

247. England and Wales, Scotland, Northern Ireland, Jersey, the bailiwick of 
Guernsey and the Isle of Man each has a separate court jurisdiction and body of 
law relating to children. The previous law contained transfer arrangements to 
cover cases where a child living in one jurisdiction was dealt with by a court 
in another jurisdiction, and cases where, after a court order relating to a child 
had been made in one jurisdiction, his family moved to another; and arrange- 
ments for children from the Channel Islands and Isle of Man to attend approved 
schools in England and Wales. In consequence of the 1969 Act and of the Social 
Work (Scotland) Act 1968, very considerable amendments have been made to 
the previous arrangements. The new arrangements seek to give continued effect 
to the principles underlying the previous ones, but incorporate many detailed 
changes, some of which are in the 1969 Act and some in legislation of the other 
territories. Separate guidance is being issued on the new arrangements. 



VII MODIFICATIONS OF CERTAIN PROVISIONS 

248. Section 34 gives the Home Secretary power to make orders providing 
that certain provisions of the Act shall apply to children below or above a 
specified age. The existence of this power has been mentioned in those parts of 
the text which relate to the provisions in question. This final part summarises the 
modifications which can be made under section 34. 

Minimum age for prosecution 

249. Subsection (1)(«) of section 34 enables the Home Secretary to specify by 
order that any reference to a child (under 14) in section 4 shall be construed as 
excluding a child who has attained a specified age. Section 4 does not come into 
force on 1 January 1971 and 10 will remain the minimum age for prosecution. 

250. The following provisions of the Act are drafted in terms of criminal 
proceedings against young persons but will also apply to children under 14 who 
are liable to prosecution. This will be done by an order under section 34(1 )(e) 
providing that a reference to a young person in these sections includes a reference 
to a child who has attained a specified age. On 1 January 1971 the specified age 
will be 10. The provisions in question are: 

section 5(8), requiring notice to be given to the local authority of the 

intention to prosecute a young person (see paragraph 99) ; 

section 7(7) and (8), dealing with the powers of the courts in criminal 

proceedings against young persons (see paragraphs 77 and 228); 

section 9(1), dealing with the duty of local authorities to provide informa- 
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tion to a court before which a young person is charged with an offence (see 
paragraph 101); 

section 23(1), dealing with the remand and committal for trial of young 
persons (see paragraphs 222 and 223); 

section 29, dealing with the arrest of young persons (see paragraph 207). 

251. As a corollary to the inclusion of children of prosecutable age in the 
provisions of sections 23 and 29 it will be necessary to exclude them from the 
provisions of section 28(4) and (5) so that they are not dealt with under the 
place of safety and interim order provisions which are ancillary to care pro- 
ceedings. This will be done by an order under section 34(l)(a) and on 1 January 
1971 the specified age will be 10. 

Supervision 

252. Section 34(1 ){a) enables the Home Secretary to make an order providing 
that a reference to a child (under 14) in section 13(2) shall be construed as 
excluding a child who has attained a specified age. On 1 January 1971 the age 
of 10 will be specified for this purpose, and the courts will have full discretion 
to appoint a probation officer as supervisor of a child who has attained that age. 

Borstal 

253. Section 34(1)(<7) and (/) empower the Home Secretary to make orders 
raising the minimum age at which a person can be committed to borstal or 
removed to borstal under section 31(1), first to 16 and then to 17. Section 7(1), 
which will not come into force on 1 January 1971, would be brought into force 
before any such order was made. 

Committal to remand centre or prison on remand or committal for trial 

254. Section 34(l)(e) relates to the power to commit to remand centres and 
prisons under section 23(2) and (3), and enables the Home Secretary to provide 
that the reference to a young person in those sub-sections shall be construed as 
excluding a young person who has not attained a specified age. Section 34(1)(/) 
contains comparable power to raise the minimum age for committing unruly 
young persons to a remand centre instead of making an interim order under 
section 22(5). No orders under these paragraphs will be made on 1 January 1971. 

Reports on home surroundings 

255. Subsections (2) and (3) of section 34 deal with the provision by probation 
officers of information for juvenile courts about the home surroundings of 
children. Their general effect is to continue, in relation to children above a 
specified age, the previous provisions enabling local arrangements to be made 
for such reports to be provided by probation officers. On 1 January 1971 the 
specified age will be 10. Persons bringing care or criminal proceedings in 
respect of children over the specified age must give prior notification to a 
probation officer as well as to the local authority. 
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Absentees 

apprehension of 242-246 

Aduit magistrates’ court 
(see “Magistrates’ Court”) 
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attainment of seventeen years during 
proceedings 232, 219 
borstal training, for 80, 170, 253 
committal to remand centre, for 204, 224, 
254 

criminal responsibility, of 22 
modification of certain provisions, 248-255, 
72-74, 80, 99-100, 103, 170, 184, 204, 224, 
226 

prosecution, minimum age for 30, 71-74, 
249-251 

Appeal to quarter sessions 
borstal, removal to 173 
care proceedings 64-69 
criminal proceedings 81 
extension of care order, against 169 
legal aid, for 150, 175, 239 
order for recognisance with consent, no 
right of 64, 69 

parent or guardian, by, on behalf of 
juvenile 65 

refusal to discharge care order, against 163 
restrictions on publicity 233-235 
supervision proceedings 147 

Approved School Order 
abolition of 76 

Approved schools 

use of during interim period 160, 170 
Arrest 

child below prosecutable age 181-186 
information to parent or guardian 215 
young persons and children of prosecutable 
age 207-215 

Attendance Centre Order 
to senior centre on breach of requirement 
of supervision order 143 
withdrawal of power to make 80 

Authorised Person 

power to bring care proceedings 26-27 
Bail 

information on right to apply to High 
Court 214 

remand on 220-221, 213 



Borstal 

committal for sentence 226 
minimum age, for 80, 
removal to 170-174 

Care order 
duration of 153 
explanation of 52, 77 
extension of 168-169 
powers and duties of local authorities 
under 154-160 
power to make 151 
review and discharge of 161-163, 166 

Care proceedings 10-70, 176-206 
alternatives to 32-37 
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care or control — definition 15 
care or control test 23-25, 41, 47-50, 
84-85 

children subject to supervision orders 40 
commencement of 176-178 
compensation orders in 41, 60-63 
consultations before bringing 83-91 
evidence in 42-50 
legal aid in 239 
married persons 55 
notice to local authority 99 
orders in 51-63 

primary conditions 16-22, 30-31, 86-91 
remittal in 189-195 

seventeen, attaining during course of 232 
who may bring 26-31 

Channel Islands 

apprehension of absentees in 242-246 
Child 

under 5, presence in court 177 

Children’s Regional Planning Committees 
8, 126-132 

Community home 

place of safety, as 188 

removal to borstal, from 170-174 

visitor, appointment of for child in 164-167 

Compensation 

appeal against order of 67 

application for 61, 63 

care proceedings, order in 41, 60-63 

criminal proceedings, order in 77 

enforcement of order 230-231 
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Constable 

caution by 35, 38, 94 
detention of child by 182 
duty to see that case of arrested or 
detained child is enquired into by a 
police officer 184, 208 
power to bring care proceedings 26-27 
remand to custody of 227 
(see also “Police” and “Police Officer”) 

Consultation 

arrangements between police and local 
authorities 92-97 
care proceedings, in 83-91 
courts and other services 106-107 
criminal proceedings, in 92 
education authority, with 83, 91, 98 
National Society for the Prevention of 
Cruelty to Children, with 83, 88 
supervisor, with 40 

Conveying children to and from court 
240-241 

Criminal proceedings 
appeals in 81 

arrest and detention 207-215 

committal for trial 217-218, 222-225 

homicide 71, 74, 222 

legal aid, in 239 

orders in 76-80 

process 216 

remand 213, 220-227 

remittal 228-229 

restriction on prosecution of children 30, 
71-74,249-251 
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232 

Detention 

local authority, by, after arrest 210 
place of safety, in 176, 180-187 
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persons attaining seventeen during course 
of proceedings 219 
withdrawal of power to make 80 

Discharge of orders 
care orders 161-163 

existing orders, when making fresh order 
53-54,78 

interim order 201-203 
supervision order 140-143, 145 

Education cases in care proceedings 
consultation 83, 90-91, 98 
discharge of school attendance order 54 
evidence in 44, 90 
information to court 102, 105 
primary condition in care proceedings 21, 
37,90 

who may bring 27, 37 



Evidence 

care proceedings, in 42-50 
Fine 

enforcement of 230-231 
in criminal proceedings, 77, 219 
on breach of requirement of a supervision 
order 143 

Fit person order 
abolition of 53, 76 

Guardianship order 51, 53, 56, 77, 79 

High Court 

power to discharge interim order 202-203 
power to grant bail 214 

Hospital order 

combined with care order 53, 79 
conditions for making of 51, 56, 77, 79 

Ill-treatment 

likelihood of, relation to child in same 
household 17, 43 

Informal action 

alternative to court proceedings 32-36, 38, 
94 

Interim order 
discharge of 201-203 
powers and duties of local authority 
under 154, 198 
power to make 

in care proceedings 176, 196-200 
on remittal in care proceedings 193-194 
in supervision proceedings 144 

Intermediate treatment 107, 120-135 
on variation of supervision order 136-138, 
140 

Me of Man 

apprehension of absentees in 242-246 

Joint offenders 

care proceedings 39 

criminal proceedings 217-218 

Juvenile court 

explanation of orders by 52, 77 
jurisdiction: 

in care proceedings 189 
in supervision proceedings 148 
to discharge care order 162 
restrictions on publicity about proceedings 
in 233-238 
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Juvenile Police Officer Liaison Schemes 
36,94 

Legal Aid 150, 175,239 
Local Authority 

application for variation of remand or 
interim order 205, 225 
care orders, authority to be named 152 
care orders, powers and duties under 
154-160 

consultations with police — general 92-97 
consultation with, before bringing care 
proceedings 83-91 
consultation with, before bringing 
criminal proceedings 92 
definition of 26 

detention by, after an arrest 210 
enquiries, duty to make 31 
information to courts, duty to provide 101, 
105,255 

interim orders, authority to be named 199 
interim orders, power and duties 154, 198 
intermediate treatment — payment 134 
notifications to 75, 99 
places of safety, provision by 188 
remand to care of 222-223, 154 
review of care orders by 161 
supervision order, authority named in 109 
supervisor 110-112 
visitor, appointment by 164-167 

Local Education Authority 
care proceedings by 27, 37 
consultation with 83, 91, 98 
information to courts by 102 
prosecution of parents by 37 

Magistrates’ Courts 

appearance of arrested young person before 

212-214 

remittal to juvenile court 228-229 
restrictions on publicity for proceedings in 
adult magistrate court 235 
supervision order, variation or discharge by 
adult court 137, 141-143, 1 48 
(see also “Juvenile Court”) 

Married persons 
in care proceedings 55 

Mental treatment 

as requirement of supervision order 117 
variation of requirement in supervision 
order 138, 139 

(see also “hospital order” and 
“guardianship order”) 

National Society for the Prevention of 
Cruelty to Children 26, 27, 34, 49, 88, 

239 



Newspaper, radio or television 
restriction on reports in 233-238 

Northern Ireland 

apprehension of absentees in 242-246 
Offence 

joint offenders in care proceedings 39 
joint offenders in criminal proceedings 

217-218 

primary condition in care proceedings 22, 
30,45-46,89 

Parent or guardian 

appeal, notice by on behalf of child 65 
application on behalf of child for 
discharge of care order 162 
discharge of interim order 201 
discharge or variation of supervision 
order 138 
legal aid 239 

release from detention in a place of 
safety 185 

attendance at court 179, 209 
information about arrest 215 
information about detention 183 
liability to contribute to the cost of legal aid 
239 

payment of fine or compensation by 62, 77, 
230-231 

recognisance to exercise care and control 
51,52, 57,77 

recognisance on arrest of young person 209 
request to local authority to bring care 
proceedings 28 
voluntary action by 33 

Petty Sessions Area 

named in supervision order 109, 148 

Place of safety 

apprehension of absentees from 242-246 
definition of 188 
detention in 176, 180-187 

Police 

apprehension of absentees, by 242-246 
arrests by 207-215 
consultation with local authority 
83-89,92-97 

conveying from courts 240-241 
informal action, by 35-36, 94 
investigation of offence in care proceedings, 
by 30-31 

presentation of evidence in care 
proceedings, by 29, 50 
(see also “constable”) 

Police officer 
definition of 184 

duty to enquire into case of arrested or 
detained child 184, 207-210 
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Prison 

committal to 224-226, 254 

Probation officer 
consultation with 40, 84 
duty to provide information on home 
surroundings during transitional period 
103-104,255 

duty to provide information requested by 
court 105, 255 

notification of proceedings to 100, 255 
supervisor 110-112, 134-135, 254 

Publication of reports of court proceedings 
restrictions on 233-238 

Quarter sessions 
appeal to (see appeals) 
committal to for borstal sentence 226 
restriction on publicity about proceedings 
in 233-238 

Recognisance 
after arrest 208-209 

by parent to exercise care or control 51, 
52,57,77 

no appeal where with consent 64, 69 
remand 213 

requirement for young person to enter 
into 59, 77 

Religion 

child subject to care order 159 
Remand 

care of local authority, to 154, 222-223 
custody of constable, to 227 
custody or bail 220-221 
remand centre or prison, to 224-225 

Remand Centre 

committal of young persons to 204-206, 
224-226 

detention in during proceedings for 
removal to borstal 172 



Secretary of State 

intermediate treatment, approval of 
facilities 130 

intermediate treatment, determination of 
date for coming into force of scheme 131 
power to give directions in relation to child 
subject to care order 157 
power to make transitional modifications 
248-255 

removal to borstal, consent to proceedings 
170 

Summons 

care proceedings 176 
criminal proceedings 216 
supervision proceedings 146 
witness, in care proceedings 179 

Supervision order 

appeal against 64, 81, 147 

duration of 115 

explanation of 52, 77 

intermediate treatment 120-135 

mental treatment requirement 117, 138-139 

notification of 149 

residence with individual 118-119 

supervisor 110-114 

variation and discharge 136-146 

when made 108, 51, 76 

Visitor 164-167 

Warrant 

care proceedings 176 
supervision proceedings 146 
witness, in care proceedings 179 



Residence of child 
care order 152 
care proceedings 189-195 
definition 109 
interim order 199 
supervision order 109 



School attendance 

(see “Education cases in care proceedings”) 



Scotland 

apprehension of absentees in 242-246 
restriction on publicity in 238 
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